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preconcei ved version. The result was that the nmain determ nant for
obt ai ni ng accurate accounts was whether or not the interviewer had
a preconcei ved notion of what happened.

. In any situation where it is evident that (1) a
prof essional very quickly reached a decision that abuse had
occurred; (2) the decision was nade on the basis of |[imted data;
and (3) disconfirmng data was ignored and no alternative options
were exam ned, the probability of a false positive (allegation) is
increased.” (1)

A vicious circle may devel op. The police and DFS workers
have | earned which hospital has a bias towards finding evidence
that children have been sexually abused. The child is referred to
that hospital. The professionals in that hospital may reach a
deci sion that abuse has occurred and they may reach that decision
on the basis of limted data. D sconfirmng data may be ignored
and alternative options m ght not be exam ned. The professionals
at the hospital advise the police, DFS workers and parents that
based upon their exam nation of the child they believe the child
has been sexually abused. This finding strengthens the bias of
subsequent interviewers. The hospital personnel or DFS workers
refer the child to a therapist who has the sane bias. In ny
experience, the therapist does not do an assessnent to determ ne
if in fact the child has been sexually abused because the
professionals at the hospital have already reached this
concl usion. Therapy sessions with the child are highly suggestive
because the therapist assunes the child has been sexually abused
and, if the child continues to deny abuse, the therapist exerts
nmore pressure on the child to disclose.

If the child continues to deny abuse, nore therapy sessions
are necessary to get the child to open up and express anger
agai nst the abuser. Utimately, the child admts the abuse and
this admssion 1is then used to validate the professionals and
therapist's initial conclusion that the child had been abused.

The police and DFS workers tell the parent or parents that
this hospital's experts are the best in the field and are not
m staken in their diagnosis. The hospital recommends an
"excellent" therapist (in ny experience the therapist reconmmended
is not a psychologist or psychiatrist) and the therapist advises
the parent or parents that the experts at the hospital could not
be incorrect in their diagnosis. No one in this "circle" wll
criticize or question the nethods and opinions of the others in
the circle.

If the child is referred to soneone outside this circle
either a doctor or psychologist, and if that doctor or
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psychol ogi st does an unbiased, independent assessnent of the
medi cal or psychol ogi cal evidence, any weaknesses in the initial
assessnent of sexual abuse can be exposed. The earlier an
unbi ased doctor or psychologist is involved in the assessnent

process the less likely the chances are that all subsequent
interviews will have the built-in bias.

To denonstrate nmy opinion that professionals and experts in
our netropolitan area are sonetines diagnosi ng sexual abuse on the
basis of limted and sonetinmes incorrect data and they are
ignoring disconfirmng data and not exam ning alternative options,
| wll use as exanples testinony fromthe doctor who is considered
by many in our area to be the |eading authority on diagnosing

sexual abuse. |If the |eading authority in our area is sonetines
di agnosi ng sexual abuse on the basis of limted data and not
examning alternative options, then it is likely that | ess
experienced and |l ess qualified experts are doing the sane. The
i kelihood of this occurring in less-qualified experts is even
greater since this "leading authority" is training the |ess-

qual i fi ed doctors.

The "expert" in St. Louis has testified that he considers
three factors when he nmakes a "di agnosi s" of sexual abuse. Those
factors are:

A.  What the Child Reports
B. The Medical Findings

C. The Psychol ogi cal Changes or Behavi or al
| ndi cators of Sexual Abuse

1. What the Child Reports

A. In crimnal cases you often do not have an opportunity to
hear firsthand what the child is reporting until the prelimnary
hearing or in depositions after your client has been indicted. At
this point, the child has often been subjected to numer ous
interviews by rel atives, DFS workers, police officers, nurses at
SAM clinics, therapist, etc. |If these previous interviews were
not videotaped or at |east tape recorded, it is very difficult to
prove that the child' s allegations are the result of influences

and suggestions nmade in the interviews. Since it is ny belief
that this is such an inportant part of di stingui shing false
all egations from true allegations, | want to spend sone tine

di scussing this point.

There is substantial psychological evidence in the
psychol ogical literature that if a young child is asked a | eading
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or suggestive question the child may give an affirmative response
to the answer even though the correct response is negative
because (1) the child believes from the way the question is
phrased the correct answer is an affirmative response, or (2)
because the child believes the interviewer wants an affirmative
response and the child wants to please the interviewer or (3) for
ot her reasons (1, 2, 3). Even if the child gives the correct
negati ve response to a question that is |eading or suggestive, the
child may | ater report those suggestions nade in the questions as
facts. The psychol ogi cal studies report that the suggestions nmade
in the question distort the child' s nmenory and the child later
remenbers what was suggested in the question and the child's
menory for what actually occurred or did not occur is lost (1, 4).
Not only is there substantial psychol ogical studies to support
these findings, but the two nost conprehensive |law enforcenent
studies into false allegations of sexual abuse also support this
finding (5, 6).

It is inportant for lawers to understand how little
suggestion is required to effect the reliability of the child's
response. Lawyers and others involved in the interrogation of
young children nmust be aware of the suggestibility of young
children. For exanple, as reported by Dale, Loftus, and Rathbun
(7), the use of the word "the" as opposed to "a" can effect the
reliability of the <child s answer. These psychol ogi sts
investigated the effect of the formof questions on the nenory of
preschoolers after they had viewed fil ns. They found that the
syntax of the question had no effect if the question concerned
sonmet hi ng which was actually present in the film However, if the
obj ect was not present in the film children were nore likely to
answer "yes" incorrectly when questions were worded as follows:

1. "Didyou see the . . . ?"
2. "Dd you see any . . . ?"
3. "Didn't you see sone . . . ?"

This same study found that the question is less likely to
i nduce a false positive response if the following question is
asked?

4. "Did you seea . . . ?

As noted in Wakefield and Underwager's book, | eadi ng
questions not only elicit information but also provide it. Wen
one asks, "Did you see the broken headlight?", one is essentially
stating, "There was a broken headlight. Did you happen to see
it?" (1) Sone other forns of |eading or suggestive questions that
can contamnate or distort the child' s account of the alleged
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abuse are set forth in Appendi x A

If the child has been questioned, it is likely that the child
has been subjected to such | eadi ng and suggestive questioning. In
the interviews of 15-20 children in cases that | have been
involved in, the interviews by the police, DFS workers, nurses and
t herapi st are nmuch nore | eading and suggestive than the questions
referred to above. However, | have yet to find a police officer,
DFS worker or nurse who will admt that they asked a |eading or
suggestive question. In Appendix B, | have set forth a portion of
an interview by a therapist and in Appendix C a portion of an
interview by two police officers. In both of these interviews,
the interviewers suggest answers to the <child. However, the
therapi st and police testified they did not suggest answers.

If the interviews in Appendi x B and C had not been videotaped
or tape recorded, the police officers' and therapist's testinony
which was a totally inaccurate account of the interview would not
have been refuted. Wkefield and Underwager's review of over 100
taped interviews of <children found that this is a common
m sl eadi ng behavior of interviewers. They explained this behavior
as follows:

"Frequently interviewers introduce a statenent, a topic, a
qguestion, to which the child either gives no response, a denial or
a mninmal response. After repeated questioning, the child may nod
or answer yes. But in the report of the interview, the interviewer
clains that the child said the statenent rather than only affirmng
the interviewer's statenent. Also, denials which may have preceded
the eventual affirmation are sel dom nenti oned.

When tapes of interrogations are exam ned, children often do

not say what the interviewer reported they said. A false
description by the adult interrogator may be either a deliberate
m srepresentation or a m sperception. In view of what is known

about interviewer bias, it is nore likely that the prior beliefs
and bias of the interrogator lead to the fal se statenent rather
than a deliberate choice to m sl ead.

The nost likely interpretation of this discrepancy is that the
bias and belief of the interviewer that the child was abused
created a situation of cognitive di ssonance when the child denied
it. For the child to deny that daddy did it, when the interviewer
believes that daddy did it, doesn't fit. Cogni ti ve dissonance
theory then predicts what happens in this situation. The
i nterviewer reduces the di ssonance by m sperceiving the reality.

I nterviewers also nmay reduce dissonance by explaining the
denial in a way that enables themto maintain the belief that daddy
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didit. There are three explanations interviewers use when the
child denies or refuses to admt that abuse happened. They are (1)
the child is scared by sone threat; (2) the child is frightened or
ashanmed and it is hard to talk about it; and (3) the child has a
secret too scary to tell. Wen a child does not produce the
desired response affirm ng abuse but denies it, interviewers may
use one or all of these explanations. They repeat the question and
the putative explanation for the "wong' answer until the child
finally catches on to what is wanted. The child gives the desired
response, and then gets social reenforcenent for producing the
“right' answer. In this manner the child is taught to produce the
explanations for the initial denial of abuse.” (1)

As a consequence of knowing that (1) the interviewers are
going to ask leading and suggestive questions; (2) the
interviewers are going to denythat they asked | eadi ng and
suggestive questions; (3) the interviewers wll inaccurately
report what the child reports; and (4) the suggestions nmade in the
guestions will distort the child s nenory and the child may report

t hose suggestions as fact, | always file a notion wth the court
requesting that all interviews of the child be videotaped. Wen
there is a case in juvenile court, | have been successful in
convincing the juvenile judge to order that no one -- police, DFS
wor kers, therapist, etc., can interview the «child unless that
interview is videotaped or tape recorded. | argue that the best
interests of the child require that all interviews be videotaped

because (1) if the interviewis videotaped and properly conducted
t hat vi deotape can be used in court instead of the child s live

testinmony; and (2) the vi deotape will show if |eading and
suggestive questions which distort the child s nenory are being
used by the interviewer. Fal se allegations resulting from
i nproper interview ng techniques can be as psychologically
damaging to a child as actual abuse. (1)

Many therapists, prosecutors and DFS workers refuse to
acknowl edge that children will report an allegation of sexual
abuse as a result of |eading and suggestive questi oni ng. However ,

in ny experience, jurors are very receptive to the idea that a
young child can be led into believing he or she has been sexually
abused by inproper and repeated interviews. In many crimna

trials, the jury has to consider two options as to each w tness:

(1) the witness is telling the truth or (2) the wtness is |lying.

If you are going to be successful in defending vyour client from
fal se allegations of sexual abuse, you have to give the jury a
third option: (3) the child may be neither |lying nor telling the
truth. The child may say what he or she believes is true, even
though it is not the truth. A psychiatrist, Dr. Lee Col eman,

wites:



"At first blush, this seens a rather unlikely possibility, to
say the |east. A child believes in sexual abuse which has not
taken place. | would certainly be skeptical of such an idea if |
hadn't had a chance to see how children are being mani pul ated by
adult interviewers -- sonetinmes by a police officer or protective
service worker, sonetinmes by a nmental health professional -- who
have been trained to believe that those who really care and are
sufficiently skilled at their work wll help the child tal k about
sexual abuse." (8)

In order to educate the jury on the substantial evidence
that exists that a child can believe he or she was sexually abused
as aresult of the interview ng process, | would recomend that
you call an expert (I have used both psychiatrists and
psychol ogi sts) to testify how | eadi ng and suggestive questions can
distort a child' s nmenory and how what the child is now reporting
was first suggested by the interviewer and not the child. | would
al so recommend that through di scovery you question every person
t hat questioned the child and you attenpt to show what questions
were asked in each interview By then denonstrating to the jury
(I do this by printing the |eading and suggestive questions on a
| arge chart) that what the child is now reporting was first
suggested by an interviewer, reasonable doubt nay be established.
(See Appendix D for a detailed explanation of how this was
denonstrated in one case.)

O course, probably the nost effective way to denonstrate to
a jury that a young child can be led to nake fal se allegations of
sexual abuse is to lead the child into making false allegations
when you question that child. If you have evidence that a
particular child has been subjected to interviews where |eading
and suggestive questions were asked and the child has incorporated

the msleading information supplied in the questions into his
account of the allegations of abuse, you nay want to use the sane
type of questioning technique to denonstrate that fact. If an

attorney takes the tinme to |l earn what type of questions are npst
likely to lead to fal se allegations and what type of interview ng
techniques are nost likely to lead to false allegations, the
attorney can elicit false allegations fromthe child.

I n one case | was involved in, seven four year old boys had
al l egedl y been sexual |y abused by a man. According to the parents
of three of the seven boys, their children indicated that nunerous
ot her people were also involved in sexually abusing them In this
case, the therapist and other experts testified at the prelimnary
hearing that children are not capable of making false allegations
of sexual abuse and that it is absurd to believe that a child
woul d nmeke a false allegation of sexual abuse as a result of
| eadi ng and suggestive questions. Since the State was introducing



the hearsay testinony of these children and did not intend to call
the children at the prelimnary hearing, | had subpoenaed the
children as wtnesses so that | could question t hem and
denonstrate that these children were capable of making false
allegations if they were subjected to |eading and suggesti ve

questions. | agreed | would only call three of the <children at
the prelimnary hearing and that their testinmony would be taken
outside of the courtroom setting on videotape. I careful ly

prepared a set of questions for each of the three children. I
made certain that | did not use any interview ng technique that
was any nore suggestive or |eading than the interview ng technique
used by the nurse at the hospital where these children were

i ntervi ened. By using questions that were | ess | eading and
suggesti ve than those questions previously asked these three
children, I was able to elicit from these three children the

followng fal se allegations:

1. Each of the three children positively identified the
assistant prosecutor who filed the charges as either sexually
abusi ng them or being present when ny client sexually abused them
One of the three recanted that testinony while the other two on
cross-examnation by the prosecutor refused to recant that
testinony despite the |eading and suggestive questioning by the
pr osecut or. These three children identified the assistant
prosecutor from a photographic display that | showed to them

2. O the three children, one positively identified the
chief of police's hone as the place where the sexual abuse
occurred while another positively identified the investigating
detective's hone as the place where the abuse occurred. The child
that identified the chief of police's hone as the place where the
abuse occurred also selected from the photographic display the
chief of police's picture as a picture of a person who was present
when t he abuse occurred.

3. One child identified a Mssouri Suprene Court judge
and a doctor on the Mssouri Arts Council as the man and wonman who
he and two other four year old boys "killed" in the presence of
my client. He testified both on direct and cross-exam nation that
he was positive that this man and woman he had identified were the
same man and woman that were killed. This child had previously
advi sed his nother that he and two other four year old boys were
with nmy client when they went over to a house. This <child told
his nother that when they were at the house, he and the other two
four year old boys clinbed upon the roof of the house while ny
client remained inside the house. Wile on the roof of the house,
a man and a wonman wal ked by the house and the boys pushed a | adder
onto that man and woman, striking them on the head. They then
clinbed down and ny client cane out of the house and assisted them
in tying the hands and feet of this man and woman. The child had
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told his nother that the nan and woman were dead and ny client
and the three four year old boys dragged themto the trunk of ny
client's car, put themin the trunk and then took their bodies to
anot her house. On cross-exam nation, the prosecutor could not get
the child to change his mnd that this occurred at the house
identified as the chief of police's hone and that the man and
woman involved in this incident were a M ssouri Suprene Court
j udge and a doctor on the Mssouri Arts Council. (By the way, the
judge and the doctor are still alive and well.)

4. (One child selected the photograph of a novie actress
and testified that that actress and ny client engaged in sexual
activities in the child s presence.

The false allegations in this case did not stop after ny
interview of these three boys. According to the nother of one of
t he boys, her son had indicated that there were over 40 adults
involved in his abuse. This boy recognized one of these people
when he was at Dierberg's. The allegations he nmade agai nst a man
he saw at D erberg's, who had no connection to ny client, included
the following: that man took himto his house and made himtype
the letter "g" on his typewiter all day; that man nade himcatch
beautiful butterflies; that nman tied wonen up and nade the child

kiss their breasts. This boy had driven through town and
identified four different houses as places where he had been
sexual |y abused. None of these people were charged with any
of f enses.

When one of the therapists in the case decided that there
nost be some ritualistic or satanic abuse involved in the case,
the allegations then becane allegations of nutilation of animals,
torture of children, groups of Chinese chanting and taking drugs,
peopl e dressing up as bears, etc. According to one child, ny
client, his wife, his tw children, his nother and at |east 40
ot her people were involved in this ritualistic abuse.

When | deposed sone of the other children, one boy testified
that my client took a large needle approximately a foot |ong
stuck it in one of the child s ears, through his head, and it cane
out the child' s other ear and that he stuck a needle through the
top of the child s head and it cane out through the bottomof his
chin. One child testified that ny client took himto Gant's Farm
and threw himin a snake pit. He testified that he was bitten by
five to ten snakes and was saved by the zookeeper. Anot her child
testified that ny client had a friendly blue nonster that was
approximately a foot tall and it was alive, had three eyes and it
talked to him The child testified that when the child snapped
his finger, the blue nonster turned into a statue and when he
snapped his finger again it turned back into a |ive blue nonster.
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He indicated that this blue nonster stayed over at ny client's
house and when the child went to nmy client's house, he and the
bl ue nmonster and other boys would go into the back yard of ny
client's house and the blue nonster would play freeze tag with the
boys. The child said the blue nonster talked to himand drove him
around t own.

For over a year, | tried to convince the prosecuting
attorney's office that these <children were making these
all egations as a result of the |eading and suggestive questions
used by their parents and therapists. It was only after the
prosecutor sent all police reports, parents' statenents and
therapists' reports to an FBlI expert, a psychologist in New Jersey
and a psychologist in Atlanta that the prosecutor finally believed
that the |eading and suggestive questions of the parents and
t herapi sts had distorted these children's nenories. The State's
own national experts concluded that these children were in fact
maki ng fal se allegations and that those false allegations resulted
fromthe parents, police and therapists' interview ng techniques.
(The State's local experts still refuse to admt this occurred.)

B
" Faced with such problens, police and child protection
workers naturally hope for a way to resolve these special
difficulties which may protect the child nolester in one case and
fal sely accuse an i nnocent person in another.

Not for the first tinme and undoubtedly not for the |ast, we
have turned to doctors to relieve us of the uncertainty. And so
great has been our desire for resolution, for "science" to cone to
t he rescue, that we have been only too happy to accept whatever the
doctors have offered. Wth few exceptions little thought has been
given to whether the doctors' offerings are legitimte nedica
evi dence, or sonething else.” (9)

[, Medi cal Fi ndi ngs

A. In nearly every netropolitan area "l aw enforcenent and
child protection workers quickly learn which exam ners are nore
likely to make findings supportive of an allegation of nolest.
Most often those examiners are attached to a “~sex abuse
team " (9). Likewse, in the St. Louis netropolitan area, the
police and D vision of Famly Services workers have | earned which
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sex abuse teamis nore likely to make findings supportive of an
al l egation of nol est.

B. The nost inportant notion an attorney can file when faced
wi th nmedical findings consistent with sexual abuse is to attenpt
to have the child exam ned by another doctor. It is not wunusual
for one expert to examne a child and report physical findings of
nmol estati on and anot her expert to exam ne the sane child and find
none (9, 12).

In a crimnal case, no Mssouri statute or rule authorizes a
trial court to order a physical or nental examnation of a
prosecution witness and appellate courts have upheld trial courts’
refusals to order mental examnations. State v. dark, 711 S . W2d
885 (Mb. App. E.D. 1986); State v. Wallace, 745 S.W2d 233 (M.
App. E.D. 1987). However, in State v. Johnson, 714 S .W2d 752
(Mo. App. WD. 1986), the Wstern District disagreed wth the
Eastern District's ruling in State v. Cdark that a trial court
never has authority to order a nental examnation of a prosecution
W tness. The Johnson case suggests that Mssouri trial courts have
authority to order such an examnation ("W note only that the
t houghtfully wought decisions of wvirtually all jurisdictions
whi ch have considered the essential question recognize just such
a discretion in a trial court to protect the integrity of the
fact-finding in a crimnal case -- the want of a rule or statute
notwi thstanding.") State v. Johnson, supra at 758 fn. 6. The
sanme anal ysis should apply to a physical examnation. (See State
v. Johnson at 757-8 for a discussion of cases fromother states).

M ssouri Suprene Court Rule 60.01(a) allows a court in a
civil case to order a party, or a person in the custody or under
the legal control of a party, to submt to physical or nenta
exam nat i ons. Consequently if a juvenile court proceeding or
donestic relations case is pending that involves the child a
physi cal exam nation can be ordered.

C. To date, there are only tw studies which report the
i ncidence of various genital and anal findings in normal non-

abused children. Both of these studies are considered
authoritative studies and are very wuseful in cross examning
experts who claim they have found evidence of sexual abuse. | f

| awyers beconme famliar wth these tw studies, they can
denmonstrate to judges and juries that "experts" are reporting as
"findings of sexual abuse" findings which commonly occur in
chil dren who have not been sexually abused. The two studies that
report what findings occur in the genital and anal area of young

children who have not been sexually abused are: (1) Emans,
Wbods, Flag, Freeman, "Genital Findings in Sexually Abused,
Synmptomatic and Asynptomatic Grls." Pediatrics, V. 79, No. 5,
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May 1987 and (2) A study done by Dr. McCann, Dr. Voris and Dr.
Sinmon which is not in print yet but which was presented at a
nmeeting in St. Diego in January, 1988 sponsored by the Center for
Child Protection of San Diego Children's Hospital. Dr. MCann's
findings as presented at that neeting are contained on audio
cassette tapes and will soon be published (11).

Dr. Lee Coleman has recently witten an article entitled
"Medi cal Exam nation for Sexual Abuse: Are W Being Told the
Truth?" In that article he summari zes sone of the findings of the
Emans and McCann studi es:

"Emans, et al.attenpted to conpare three groups of girls: abused
(Group 1), asynptomatic and non-abused (G oup 2) and synptonatic
and non-abused (G oup 3). This study has serious flaws. The
exam ners were not blind to which category each girl bel onged; no
information is given on how certain it was that alleged nolest
victinme were true victins; and examners were not randomy
assigned. Instead, the | ead author was the exclusive exam ner of
girls assuned to be nol est ed.

Nonet hel ess, the authors deserve credit for at |east addressing
what has been ignored by so many others. They concluded fromtheir
literature search, just as | have frommnmy own, that “~no previous
study has reported the incidence of various genital findings in
girls . '

Presence or absence of 20 genital findings were recorded on each
chi | d. These included hynenal clefts, hynenal bunps, synechiae
(tissue bands), |abial adhesions, increased vascularity and
erythema (redness), scarring, friability (easy bleeding), rounding
of hynenal border, abrasions, anal tags, anal fissures, condyl oma
accum nata (venereal warts). These are the kinds of findings which
are being attributed to sexual abuse in courts across the I|and,
despite their having been "no previous study.'

Their findings: "the genital findings in Goups | and Il were
remarkably simlar . . . there was no difference between G oups |
and Il in the occurrence of friability, scars, attenuation of the
hymen, rounding of the hynmen, bunps, clefts, or synechiae to the
vagi na.' These findings, in other words, are not specific to
nol est .

Emans, et al. do claimthat only the abused group showed hynena
tears and intravagi nal synechiae. Doubts about this, however, are
raised by the results of the only other research effort done so
far. It is not yet in print, but Dr. John McCann has recently
di scussed the findings. McCann, Voris and Sinon have taken a
di fferent approach from Emans group. They have taken on the very
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necessary task of trying to establish the range of anogenital
anatonmy in normal children. Wthout such data, the "findings' so
regularly attributed to nolest are essentially neaningless. That
there are as yet no published data on this is itself highly
significant.

At a neeting in San Diego in January, 1988, sponsored by the Center
for Child Protection of the St. Diego Children's Hospital, MCann
reported on this research. Three hundred pre-pubertal children
were exam ned, and it was found that many of the things currently
being attributed to nolest are present in normal children. Here
are sonme concl usi ons:

- - vagi nal opening size varies widely in the same child, depending
on how nmuch traction is applied and the position of the child.
Knee- hi gh chest position leads to different results from frog
posi ti on.

- - 50% of the girls had what MCann calls bands around the
urethra. He has heard these described as scars indicative of
nmol est. So have |.

- - 50%of the girls had small (less than 2 nm | abial adhesions
when exam ned with magnification (col poscope). Twenty-five percent
had | arger adhesions visible with the naked eye.

- - Only 25% of hynmens are snooth and contour. Half are redundant,
and a high percentage are irregul ar.

- - What are often called clefts in the hynen, and attributed to
nol est, were present in 50%o0f the girls.

- - "W were struck with the fact that we couldn't find a nornal
(hymen). It took us three years before we found a normal of what

we had in our own mnds as a preconceived normal . . . You see a
ot of variation in this area just like any other part of the
body . . . W need alot nore information about kids .

e found a wde variety . '

- - . . . inthe literature, they talk about . . . intravagina
synechiae and it turns out that . . . we saw themeverywhere . . we

couldn't find one that we couldn't find those ridges.'

- - \Wien does normal asymetry becone a cleft? | don't know.'
Anal exam nation were equally revealing of a good nore variation
anong normal children than the “experts' have so far been
recogni zi ng.

- - 35%of children had perianal pignentation.
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- - 40% had perianal redness. The younger the age group, the nore
likely this finding.

- - One-third of the children showed anal dilatation |ess than 30
seconds after being positioned for the exam nation.

- - Intermttent dilatation, said by Hobbs and Wnne to be clear
evi dence of nolest, was found in two-thirds of the chil dren.

Recal | that Emans found that while abused (by " history' at |east)
girls were remarkably simlar to non-abused but synptomatic
(infections, rashes, etc.) girls, hynmenal tears and intravagi nal

synechi ae were said to be found only in the abused group. W now
see the McCann's group finds that it cannot be sure what is a tear
and what is a normal asynmmetry, and that they "“saw intravagi na

synechi ae everywhere.'

What little research exists, then, shows that a small group of
sel f-appointed "experts,' given credibility by an all- two-eager
| aw enforcenent and child protection bureaucracy, has msled the
courts, falsely "diagnosed sexual abuse, and danaged the |ives of
count | ess non-abused children and fal sely accused adults.” (9)

D. Have the "experts" in our netropolitan area reported
findi ngs which occur in non-abused normal children as proof that
a child has been sexually abused? The answer is a definite yes.

To illustrate, | wll take testinony from the "expert"” in our
metropolitan area and conpare it to the recent studies referred to
above. The nedical finding that | wll use as an illustration is

an anal tag. An anal tag is defined "as a nmound of skin on the
anal verge which may be associated with or have resulted from a
fissure." (12)

The followng testinony was given by the prosecution's
"expert" at a prelimnary hearing:

Q \What physical findings nust be present
bef ore you can specifically concl ude based sol ely upon the physi cal
findings that the child has been sexually abused as regards the
anus?

A. Tags and tears. Dilation. And these children, the history
becones very pertinent and your behavioral indicators. You need to
show dilation, and | think -- you should ideally if at all
possible, dilation and tears and tags and funneling. They are all
physi cal findings.

Q What I'masking you is, is based solely on physical findings
what do you have to observe before you can concl ude positively that
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that child has been sexually abused through anal intercourse?
A.  Any of the things | nentioned.
(Qbj ection made and overrul ed.)
Q Wiat physical evidence nust you have, or nust any pediatrician
or expert in this field have before they can concl ude based solely
upon the physical finding that the child has definitely been anally
penetrat ed?

Not hi ng el se.
Q Wth nothing else --
A. After a kid' s physical exanf
Q Yes.
A. And | had no other input but that physical exam if | saw a
tear or atag | would say this child would be very likely to have
been sexual | y abused, getting sonme history, getting sone --
Q But you're still not answering ny question --
A. But | have answered your question.
Q M question is what physical findings nust you see before you
can conclude positively that this child has been anally penetrated
not know ng any ot her behavioral indicators or background?
A. Dilation.
Q Let ne stop you there.
(At this point the expert testifies on the significance of dilation
of the anus. According to MCann's study, dilation can be a nornal

finding in children who have not been abused. Since I am only
di scussing anal tags, | wll not discuss this any further).

Q Oher than dilation what other physical findings nmust you see
for you to determine that without a doubt this child has been
anally penetrated if you have no history or no background on the
child or any behavioral indicators?

(Qbj ection made and overrul ed).
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Q Oher than dilation is there anything el se as far as physi cal
findings where you can | ook at the anus of a child and determ ne
based solely upon the physical findings that that child has been
anal |y penetrated?

A.  Yes. Tags.
Q And how many tags do you have to find before --
A. One is sufficient.

Q So when you find one tag you can conclude that that child
w t hout a doubt has been anally penetrat ed.

A. Yes.

According to this expert's testinony, he can nake a positive
di agnosi s of sexual abuse w thout obtaining any history on that
child if he observes one anal tag. According to the two studies of
"normals,” this is not possible because anal tags are found in
"normal " non-abused children (10, 11).

In the Emans study, the percentage of anal tags found in
sexual ly abused girls did not differ significantly from the
percentage of anal skin tags seen in girls wth other genital
conplaints. The Emans article notes that sonme children are born
with anal skin tags. (Yet the "expert" above can see a tag and
w thout a history conclude the child has been sexual ly abused).
According to Emans, "anal tags were seen in all groups; when known
congenital tags were specifically excluded, group 1 (sexually
abused girls) was slightly nore likely than group 2 (normal girls
with no genital conplaints) to have tags."

Simlarly, the McCann study found that normal children have
anal skin tags (13).

A conprehensi ve study of the significance of nedical findings
of sexual abuse in young children in England had the followng to
say about the significance of finding anal tags: "They (anal skin
tags) woul d not appear in thenselves to be grounds for suspicion”
(12).

According to the testinony of the expert in St. Louis, not
only are they grounds for suspicion but anal tags can be
di agnostic of sexual abuse. | have been unable to find any source
that agrees with the St. Louis expert.

| never got the opportunity to inpeach this expert at trial
with the above materials because the charges against ny client
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were dismssed just before trial. However, in depositions, this
"expert" retreated fromhis original claimthat observing an anal
tag is proof of sexual abuse. In ny experience wth the expert,
| have seen himattribute other "normal" anal and vagi nal findings
to sexual abuse.

E. Differential D agnosis: Those experts who find evidence
of sexual abuse nore often than other experts often do not
consider alternative causes of a particular finding. It is
inportant for a defense attorney to show that the finding that the
expert is relying on to conclude that this child has been sexually
abused could have been the result of causes other than sexua

abuse. If the defense attorney can show that the particular
finding could be the result of causes other than sexual abuse, you
may be able to establish reasonable doubt. If the expert is one

used by the prosecution, that expert may not admt that the
finding has many causes.

How do you get the State's expert to admt that the finding
has many causes? Again, | will illustrate this through testinony
in a case | handl ed. This testinony occurred at a prelimnary
heari ng where | cross-exam ned the State's expert:

Finding: Small scars and dinples on child' s anus.

Testinony: Isn't is true that passing | arge stool can cause snall
scarring?

A. Yes.

Q Wiat el se can cause snall scars other than passing | arge stool
and sexual abuse.

A. | don't think of anything el se.

Q You don't know of anything in the literature that woul d cause
smal | scars?

A. |'"'m sure there nust be sonething. Turns to judge: He nust
have found sonet hi ng.

After the prelimnary hearing but prior to trial, | had to
di scl ose what authoritative sources | intended to use at trial

The State's expert apparently read sonme of those sources because
when he testified at trial on direct examnation he testified as
fol |l ows:

Q By prosecutor: Now, what other things can cause scars in a
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child' s anus |li ke this?

A. Very few things. But you can get anal trauma and anal probl ens
with chronic constipation. You can get it wth severe diarrhea,
expl osive diarrhea in which people have. And you can also get it
wi th chronic colonic disease.

To prepare for ny cross-exam nation | spent several hours at
the St. Louis University Medical Library to obtain authoritative
sources which discuss the various causes of scars on a child's
anus. After spending only a few hours at the nedical library, |
had obtained authoritative sources that indicated any of the
follow ng could cause scars on a child' s anus:

1. Constipation.

2. Any trauma to area: ranging fromthe child acidentally
sitting on a sharp object to intentional injuries.

3. Scratching induced by eczema or other perianal condition;
i.e., child does not w pe hinself thoroughly.

Crohn' s di sease.

Anal stenosis.

o o k

Crypt abscess.

7. Juvenile polyps.
8. Peri anal inflammati on.

9. Inflammatory bowel disease.
10. I nproper insertion of anal thernoneter.

11. Insertion of finger, either child s or adults while w ping
chil d.

12. Di arrhea.

13. Gving a child an enema - if not done properly can cause
a small scar.

At the trial this "expert" was then asked, on cross-
exam nation, questions such as the follow ng:

Q And you have previously testified that Nel son's Textbook on
Pedi atrics is an authoritative source, isn't that correct?

19






Q \When you attended the summt conference in California, wasn't
that a recomendation and isn't that what they use in San D ego,
that a doctor does not get to hear the history before he exam nes
the child because if you hear a history that has a biasing effect
on any normal individual?

A. | guess that's feasible, but | think that the history is
i nportant too.
Q Before you exam ne the child?

A, Yes, sir, | believe that is. I'dlike to believe | wouldn't be
bi ased by that.

F. In the above exanple, we saw that the expert initially
clainmed a particular finding could only be caused by two things --
constipati on and sexual abuse (in this case forcing a stick into
the child s rectun). The expert clainmed he asked the parents if
the boy had ever been constipated and when they denied
constipation he concluded the small scar on the anus was
"consistent with sexual abuse as stated by child." He then
advi sed the police and parents of his opinion.

This expert did not tell the police or the parents that this
smal|l scar could have fifty other causes. Nor did he inquire into
the child' s nedical history to determne the |ikelihood of these
ot her causes. The parents and police interpreted this expert's
conclusion that the small scar was consistent wth sexual abuse as
medi cal proof that the child was sexual | y abused. From that point
on, any hope for a neutral investigation was |lost forever (9).
Everyone who then interviewed the child, including hi s
psychol ogi st, admtted they assuned the child was a victim of
sexual abuse because of this expert's findings -- the
investigation into the truth or source of the allegation stopped.

This expert's phrase that the physical exam nation of the
child showed evidence "consistent with" sexual abuse neans very
little. Dr. Coleman describes the term "consistent with" as a
pseudofi ndi ng:

"Li kewi se, it mght seem obvious that a normal ano/genita
exam nation is no help in establishing nolest. Such nor mal
exam nations are, nonetheless, frequently ternmed "consistent wth"
sexual abuse. Rarely have | seen this followed by a statenent
indicating that a normal examnation is equally consistent with no
abuse .

G ven that many victins of npolestation show no physica
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results, it follows that every child s anatony is "consistent with'
nmol est because normal anatony is al so consistent with non-traunmatic
nol est. "

Not only can this "pseudofinding" stop the truth-seeking
process, at tines it can start a false allegation. |If a parent,
police officer or DFS worker is told that the expert found nedi cal
findings consistent with sexual abuse it often is only a matter of
time before the interviewer's bias (in this case a belief that
there is nmedical proof of nolest) results in the child affirmng
the interviewer's belief.

G | began this section with a recommendation that you
al ways attenpt to obtain a second nedical examnation of the
all eged victim The case | have been discussing in this section
is a good exanple of why a second exam nation is inportant.

In his nmedical report and at the prelimnary hearing, the
State's expert did not indicate the size or shape of the snal
scar he clains to have observed on the child s anus. In
depositions he testified as foll ows:

Q Was this small well-healed scar at six o'clock as large as a
mllinmeter?

A. | don't recall.
Q Ws it snaller than a mllineter?
A. | don't recall.
At trial in this case this "expert" gave the follow ng

testinony on direct examnation regarding the size of this alleged
scar:

Q well, first, about how big was this scar?
A. . . . |l din"t neasure it. It's hard to say, but | know it
would be at least a centineter. Maybe | onger. ( Not e: A

centineter is 10 tinmes longer than a mllineter).

On cross-exam nation this expert admtted that he did not
docunent the size of the scar by either photographing it, draw ng
it in the nmedical report or indicating the size in his nedica
records. He also testified that he had no records that would
refresh his recollection as to the size of the scar. He was then
confronted with the testinony he had given approximately 10 nonths
earlier:

Q Have you ever given different testinony as to the size of that
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scar in this case?

A. Not that | recollect. Again, | didn't nmeasure it. It's hard
to say. | mght have given different sizes. | mght have said
sonething other, but ny recollection at this point is that that
woul d be about it.

Q WwWell, you wouldn't be m staken and be off as nmuch as 10 tines
the |l ength, would you?

A. | don't think so.

When this expert was confronted with his previous testinony
that he did not recall if the scar was snmaller or larger than a
mllimeter (but he now renenbered it was at |east a centineter),
he testified as foll ows:

Q Well was your nenory better a year ago or is it better today?

A | don't recall it. | didn't recall then and again | said |
would think. | didn't say it was one centinmeter. | said | would
think it would be at |east that |ength.

| had requested that this child be exam ned by another expert
but this request was denied. |In the hearing on the notion for a
second exam nation, | introduced evidence that the State's expert
had on previous occasi ons observed evi dence of sexual abuse that
other experts failed to observe when the child was seen by a
second expert. |If a second opinion had been ordered at |east the
size of the scar would have been determ ned and the size of the
scar woul d not have grown fromthe depositions to the trial.

H.  Even when you cannot obtain a second exam nation of the
alleged victim you may still be able to contest the existence of
a particular finding. This can be acconplished by obtaining a
conpl ete history of any nedical conplaints nade by the child
(through a deposition of the child s parents and through the
pedi atric records of the child) and denonstrati ng how t he nedi cal
history is inconsistent with the allegations being nade by the
child. For continuity, I will again use the child with an alleged
smal | scar on his anus as an exanpl e. In this case the State
charged the defendant wth forcing a stick into the child's
rectum According to the father of the child, the child said the
Def endant held onto the stick with both hands and nmade three quick
thrusts with his hands when he forced the stick into the child's
rectum

In depositions of the child, the child at first said there
was no pain when the stick was forced into his rectumand then he
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said it hurt just a little. However, at trial when the State
asked the child if this was one of the child s nost painful
experiences, the child answered in the affirmative.

The State's expert testified that this small scar on the
child s anus (size disputed) was consistent with the child's
all egation that a stick had been forced into his rectum The
nurse who worked with this expert had not told himthat while she
was interviewng the child he took her scissors and told her the
def endant had al so stuck those scissors into his rectum However ,
when | pointed that out to this expert, he said the small scar was
al so consistent wth pointed scissors being forced into the
child's rectum His testinmony on this is as foll ows:

A. . . . | examne the child and | see a scar. And | say that
scar is consistent with what the child says.

Q And if you didn't see anything, no findings at all, that also
is consistent with what the child said, isn't it?

A. It can be, yes, sir.

Q And in fact, no findings at all are consistent with what the
child said?

A. That's feasible. Besi des, 50 percent of children who are
sexual | y abused show no fi ndi ngs.

Q So there is nothing that is inconsistent wwth what the child
says according to you, is there?

A.  According to everyone who works in the field.

Q Let nme ask you if you agree with this statenent in the
Medi ci ne, Science and the Law by Dr. Paul. "Fissures, scars, and
anal verge, hematoma can both result from the passage of
constipated stools so great care nust be taken in the
interpretation of such a solitary finding. History of any sudden
change in an infant's bowel habit is of great inportance. A child
previously potty-trained and regular in his bowel habits who
suddenly resents being pottied or refuses to have his bowel s hel ped
is frequently found to have sone injury to his anal verge. Such
a history is associated with a history of an all eged sexual assult
and with clinical findings of anal verge injury is good
corroboration. Any child who has been the victim of anal
penetration wll experience pain on defecation for sonetine
afterwards and this disconfort will persist even in the absence of
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an anal fissure or scar. If a fissure or scar is present, the
di sconfort may persist for as long as two weeks. So specific is
that the doctor should view with great suspicion any history where
there is no conplaint of pain on defecation. Such a history is
i nconsistent with penetration.”

A | don't knowif | agree with that entirely.

Q Let ne ask you if you agree with this statenment in Nelson's

Text book on Pediatrics regarding fissures and scars. "Pain on
defecation and frequently refusal to defecate are the principle
mani festations of an anal fissure."” Do you agree or disagree with
t hat ?

A. Fissure, oh, yeah, anal fissures are common. They don't often,
t hey usually don't scar.

Q Because they're | ess severe than what causes a scar?

A. Breaks in skin. You get little fissures on the |lip the sane
way. A break in the skin. Tender, heals, doesn't |eave a scar.
Q So it's not severe?

A. Has to be deeper to | eave a scar, yes, sir.

Q So a principle manifestation of what the child woul d have shown
because of this scar would be pain on defecation and refusal to
def ecate?

A. Does Nelson list in there sex abuse as a cause of scars?

Q No, he doesn't.

A.  Then he's not conplete either, is he?

Q I'Il get to the American Medical Association D agnostic list in
a mnute. Now, Nelson, that's a national publication, textbook?

A Yes, sir, it is.
Q You've also told ne that another book which is in pediatrics is

Current Pediatric D agnosis and Treatnent, ninth edition, edited by
Kenpsey and Silver; is that correct?

A Yes, sir.
Q And that's an authoritative source, isn't it?
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A. It's considered, yes, sir.

Q Let ne ask you if you agree with this statenent as to what
findings the child will have if they've had a small scar or fissure
on their anus. And it's in Current Pediatrics D agnosis and
Treatnent. "The infant or child cries with defecation and will try
to hold back stools. Sparse bright red bleeding is seen on the
outside of the stool or the toilet tissue follow ng defecation

Fi ssure can often be seen if the patient is held in the knee-chest
position.”™ Do you agree with that?

A Yes, sir.
Q So again we have --

A. That's why it's a vicious circle. Children who are sexually
abused can have, get a history of chronic constipation.

Q And did you ask his parents if the child ever had a history of
pai n on defecation?

A | don't recall if I did. | don't think I did.

Q Doctor, are you famliar with the medicine, Anerican Mdica
Association's journal where the council on scientific affairs has
listed a diagnostic list of factors you look for to determne if
there's been child abuse or child sexual abuse?

A. If that's it.

Q Yes. Are you famliar wth the AMA di agnostic and treatnent
gui del i nes concerning child abuse and negl ect?

A Yes, | think | have seen that.
Q kay. Let ne ask you a specific question about that.

A.  Sure.

Q There is a list of approximately 16 itens, signs of sexual
abuse, physical signs. Let ne ask if you agree with these, any of
the followi ng physical signs may indicate sexual abuse: D fficulty
in wal king or sitting.

Sur e.
Q D d you have any history of that --
A. No, sir.
Q - - fromthe child?
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D d you have any history of torn, stained or bloody underwear?
No, | did not sir.
Brui ses or bleeding of the perianal area, did you find that?

No, sir.

O >» O > O

Recurrent wurinary track infections, gonococcal, syphilis,
herpes, spermor acid toxilate, lax rectal tone. D d you find any
of that?

A. No, sir.
Q Is there anywhere on this list put out by the American Mdi cal

Association scientific affairs published in 1985 that says that
smal | scars on the anus are physical findings of sexual abuse?

A Well, | don't think it's a conplete list. They listed, the
nmost uncommon thing is not there. It just doesn't, that's not the
conplete list either. | think that's inconplete.

Q So they left out --

A. If they left out scars, | think that's an oversight on their
part. They also left out normal findings as a finding too. So |
think that's an inconplete |ist.

Q This is the Journal of Anerican Medical Association, isn't it?
A Yes, sir, it is.

I n cross-exam nation of the parents, it was brought out that
this child had never been constipated, had never had conplaints of
pain on defecation and had never nmade conplaints of pain to his
anal area (except once approximately two weeks after his renoval
from the school where the abuse allegedly occurred). Furt her
his parents had never observed any blood on his wunderwear or bl ood
in his stool. The child' s pediatric records were introduced to
show that this child was never taken to his pediatrician for any
conplaints of pain or injury to his anus or rectum Thus, the
child' s history was "inconsistent wth" a small scar being on the
child' s anus.

The defendant's expert testified anong other things (1) that
a small scar on the anus could not properly be identified as a
scar by sinply looking at the scar as was done by the State's
expert, (2) that the State's expert's failure to "docunent" the
scar by photographing the scar or at |east describing the size and
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shape in his medical report was not consistent with standard
medi cal procedure, (3) that if in fact the child had a small scar
on his anus there should have been a history of constipation or
pain on defecation, and (4) that if in fact the child had a smal
scar on his anus the child s pediatric records and history as
given by the parents provided a nunber of alternative explanations
for a small scar.

The defendant's expert strongly disagreed with the State's
expert that a small scar on the child's anus is "consistent with"
the child' s story that a stick had been forced into the child's
rectum The defendant's expert explained that due to the size of
a young child' s anus and rectum a stick forced into the child's
rectumin the manner alleged by the child could have caused

severe injuries to the child and there would have been pain and
bl ood associated with the injury.

| . Do not be afraid to challenge the qualification of the
"expert" who clains to have diagnosed findings consistent wth
sexual abuse. When | first becane involved in child sexual abuse
cases, the police, DFS workers and prosecutors extolled the
qualification of their "expert." However, when | investigated
this expert's qualifications, he cane up short in several areas.
Two of those areas that should be brought out on cross-
exam nation are:

(a) Inpartiality: The "expert" used nost often by the
State testified in the trial referred to above that he had never
testified on behalf of the defense.

(b) Publications: The "expert" used nost often in St.
Loui s has never published, in a journal or textbook, an article on
sexual abuse. Yet if you do not tie him down on this point he
will testify as foll ows:

Q Have you published any articles in this field - sexual abuse of
chi | dren.
A.  Yes, | have.

Q Oay. And | served you with a subpoena. D d you bring those
articles that the subpoena required you to bring today.

A.  They weren't published at the tine.

Q | served you with the subpoena |ast week. Are they still not
publ i shed.

A. They're in, they're in, yeah, they're published now. They're
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in the book that | presented, not in this, not in sexual abuse,
not, the article | published pertains to urethral dilation in
girls. And it's in the proceedings of the international neeting
that was held in Rio do Janeiro.

Q The only article you've published is published in Brazil?

A. No, it's published here. It's published in Denver, out of
Denver.

Q Ckay. And | served you with a subpoena and asked you to bring
every article, every paper you ve ever witten. D d you bring that
w th you today?

A No, sir, | didn't.

Q Wat is this one article you say you' ve published? Wat does
it have to do with?

A. Vaginal findings in girls.

Q And what this is is they typed up a transcript of your speech
in RRo Do Janeiro; is that correct?

Q And these are speeches you gave and soneone tape- recorded it
and typed it up; isn't that correct?

A. No. They weren't speeches. They were submtted papers and
then | talked on the submtted paper.

Q Have they ever been published in any authoritative journal such
as in "Pediatrics?"

A.  No.
Any published in an authoritative textbook?

Q
A.  No, sir, they have not.
Q

. WIIl you have tine after you | eave here today before this case
is over to bring your article back to us?

A.  Not back. | can probably find a way to get it to you, sure.
Q ay. You'll do that for us, won't you.
A

Certainly.
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This trial lasted another two days and this article was never
pr oduced.

There is no doubt that nmany "experts" are experts because of
their experience. The fact that an expert has not published does
not make that person any |less of an expert. However, "experience"
does not necessarily nmake the person an expert. |In assessing what
wei ght to give an expert's testinony because of his experience,
consi der the foll ow ng conments:

"Finally, a note on "experience." Experience, |ike consensus,
is not enough to nove fromconjecture to science. Feedback, i.e.,
controlled testing of ideas through research, is necessary to be
sure that one's experience is not filled with incorrect notions
t hat go unrecogni zed. Thousands of wonen, for exanple, underwent
radi cal nmastectony because highly experienced surgeons, and doctors
in general, believed it was the best way to save |ives. Oly
subsequent research denonstrated that sinple nmastectony saved as
many |ives.

The situation is even worse when the doctor's opinion wll
itself influence the ultimate findings of the justice system |If
Doctor X opines that a child has been nol ested, based on findings
which in truth do not prove nolest, a court will frequently rubber
stanp such an opi nion. This judicial finding then becones the
confirmati on which nakes the doctor feel he can rely on his
"experience." Such "confirmation" is of course scientifically
meani ngl ess. "

| V. Behavi oral 1 ndicators of Sexual Abuse

In Mssouri a prosecutor may elicit testinony (assumng a

w tness has otherwi se been properly qualified) that an alleged
victim displays psychol ogi cal changes that are consistent wth
those resulting froma traumatic or stressful sexual experience.
(See Briefs and Motions in Appendix E for citations). However,
an expert cannot testify that the victimsuffers from"rape traum
syndronme” or "child nolestation or abuse syndrone." State V.
Taylor, 663 S.W2d 235 (Mb. banc 1984).

In ny experience, false allegations of sexual abuse are often
the result of |eading and suggestive questioning of children by
parents who are led to believe their children have been sexually
abused because their children have "behavior indicators consistent

w th sexual abuse." |If a doctor, nurse, social worker or other
prof essi onal advises a parent that they believe the child has been
sexual |y abused because the child has "behavi oral indicators

consistent with sexual abuse,” the parent interprets this as proof
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of sexual abuse. Interviewers are nore Ilikely to ask |eading and
suggestive questions that elicit false allegations of sexual abuse
if they believe the child has been sexually abused. They often
believe the child has been sexually abused because of an
overinterpretation of a nedical finding or "behavioral indicator"
by a professional.

Take for exanple the case of a four-year old boy taken to a
hospital in St. Louis for evaluation by a sexual abuse team
Anot her child had indicated that this boy may know sonething about
al | eged sexual abuse taking place at the child' s day care center.
The police questioned the child on videotape and the child denied
t hat he was sexually abused. Even when the police suggested to
the child that he or other children had been sexually abused by a
named suspect, the child denied the allegations.

When the child was taken to this hospital, a nurse
interviewed this child in a very |eading and suggestive nanner.
Despite the interview ng techniques used by the nurse, the child
continued to deny that he had been sexually abused. The nurse
could not get the child to admt that the suspect had engaged in
any i nproper behavior. Wen the child refused to give the nurse
the affirmati ons of abuse she was requesting, the nurse held a
group interview. |In that interview, two other boys stated, in the
presence of this boy, that the suspect had hit them Still this
boy continued to deny that the suspect engaged in any inproper
behavi or.

Despite the boy's consistent denials and despite a nornal
physi cal exam nation the doctor and nurse concluded this child had
been sexually abused. Here is what the doctor wote in his
report:

"Though physical findings are not remarkable, this does not negate
sexual abuse. | believe strongly this child has been sexually
abused -- has strong behavior indicators, night terrors, sleep

di sorders, fears falling asleep, handling and touch.™

The parents and police took this doctor's report to be
medi cal proof the child had been sexually abused. The child was
then taken to a therapist (referred to the parents by the sane
hospital). That therapist testified that she assuned the child
had been sexually abused because the "experts" had nade that
di agnosis. She testified that even though the child continued to
deny the allegations for several weeks of therapy sessions, she
assuned his denials were due to his fear of the suspect.

After nunerous interviews with different interviewers
(police, nurse, parents, therapist) and after weeks of therapy the
child finally admtted that the defendant had abused himby tying
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him up in a chair and sticking needles into the child' s |egs.
According to the child, this all occurred in the presence of
numerous other children. When those other children were
guestioned about the defendant abusing this child by sticking
needles in his leg, they had no know edge of this.

What was the "expert's" explanation for his statenent that he
strongly believed this boy had been sexually abused even though
t he boy deni ed abuse and he had a normal physical examnation? In
a deposition, the "expert" testified as foll ows:

Q And what were your conclusions regarding any sexual abuse of
the chil d?

A | felt that he was -- | can read ny SAM eval uation. No
physi cal findings are not remarkable. This does not negate sexual
abuse. | believe strongly this child has been sexual |y abused, has

strong behavioral indicators, night terrors, sleep disorders, fears
of falling asleep, handling, and touchi ng.

Q So based upon those indicators alone, that's why you believe
strongly he had been sexually abused?

A, Yes.
Q And is that consistent --

A Well, no, no, that's behavioral, and what other history, too,
| think is inportant.

Q Wll, in his history he denied any sexual abuse?
A.  That's not unusual

Q I'masking you how you nade a statenment such as the follow ng:
| believe strongly this child has been sexually abused, has strong
behavi oral indicators, night terrors, slight disorders, fears
falling asleep, handling and touch.

A. | want to know everything you base that finding on.

Nurrer ous obj ections nmade. Wtness refuses to answer question
W t hout review ng videotape of nurse's interview

Q So when you testified at the prelimnary hearing that the sole
basis for your finding that you believed the child was sexually
abused, was because of the strong behavioral indicators, night
terrors, sleep disorders, fears falling asleep, handling and touch;
are you now telling us that there may have been sonething el se?
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A. There may have been. There may not have been either.

The expert then testified that his statenent that he believed
strongly that the child had been sexually abused was al so based
upon the fact that the child' s parents had said the child admtted
that he had been in the suspect's office and that he described
being paddled (the parents in their testinony denied that their
child had reported this to them prior to the hospita
exam nati on). He then testified his statenent regarding this
child was also based upon the fact that three other boys were
allegedly involved. He testified as foll ows:

A . . So it is not unusual for children who have been sexually
abused and chronically sexually abused to deny it happened.

Q Is it unusual for children who have not been sexually abused to
deny that it's happened?

A Yeah. That's true too.

Q You assune when a child conmes in that he's been sexually
abused?

A Not at all.

Q I'Il go back to ny question. Assune that the police interview
of this child was consistent denials, that the hospital interview
of this child was consistent denials, that your physical exam of
this child was, | think you have not remarkable, but you stil
conclude that the child has been sexually abused, based upon the
behavi oral i ndicators.

A.  And what the parents said and the whol e scenario of cases.

Q And what did the parents tell you?

A.  That he was having problens, and that he was -- he descri bed
being in the suspect's office, and that he described being
paddl ed.

Q Parents told you those things?

A. Yes.

Q And based upon that, you made the statenent that you strongly
bel i eve he had been sexually abused?

A. Yes.
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Q Let ne ask you about these behavioral indicators. Is it
unusual for a child to have night terrors, sleep disorders, fears
falling asl eep?

A. Not at all.

Q In fact, a large percentage of children have those; isn't that
correct?

A.  Yes, they do.

Q And a large percentage of children who have not been abused
have that?

A. Yes.

Q Let ne ask you if you agree with a statenment by a Dr. Anthony
Rostain, a nedical doctor, obtained in a book in the hospita
library entitled, Principles and Practice of Cinical Pediatrics.
"Sl eep disorders are common during chil dhood and vary according to
the age of the child."

Do you agree with that?
A, Yes, | do.

Q "Toddlers and preschoolers have difficulties with falling and
staying asleep, night terrors, nightmares, and enuresis.”

Do you agree with that?

A.  They can, yes.

Q "Although estimates vary wdely, a majority of children wll
have sonme type of sleep disorder during childhood, nost of which
resolve with mnimal or no treatnent."”

Do you agree with that statenment?

A. Yes.

Q Fromthe sane article, | ask you if you agree with these
treat ments.

"Speci al consideration should be given to details in the bedtine
routine that may aid in diagnosis, e.g., scary bedtinme stories or
tel evision prograns, too much physical activity before bedtine,
irregular habits or no fixed schedule.”
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Do you agree with that?
A, Yes.

Q And did you take any history from these parents as to the
child s bedtine routine?

A.  No.

Q Let me ask you if you agree with this: "The presence of famly
stresses should be explored, since sleep problens often begin in
response to other famly problens.”

Do you agree with that?

A Yes.

Q And let me ask you if you agree with this statenent: "Finally,
a famly history of sleep disorders, neurological diseases, or
psychiatric illness nust be ruled out."”

Do you agree with that?
A.  Yeah.

Q And when you took these behavioral indicators as a basis for
sexual abuse, did you rule out the other causes of sleep disorders?

A. Again, you're isolating each one of these, and if you can, and
" m sure you can take each one of these and not | ook at the whole
pi cture, and nake a case for all of it.

Q Let ne ask you about that, Doctor. D d the police give you a
background on the whol e situation?

A. No. Not that | recall, no.

Q And I'm asking you to explain if you went through the normal
medi cal diagnosis in this case, to rule out various things such as
bedtime routine, famly stresses, or history of sleep disorders,
did you do any of those things in diagnosing this sleep disorder as
bei ng connected with sexual abuse?

A No. | felt it was strongly due to sexual abuse.

Q Andis it comon for you, Doctor, not to, or is it common for
you to nake a diagnosis without ruling out other causes for that
di agnosi s?
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A.  Wien you, you know, there is, you know, there is a policy in
medi ci ne that you put down your differential diagnosis, and people
often will put down 50 different things that can cause a situation.
Everyone knows in a situation in nmedicine you can |ist 50 things
t hat cause just about anyt hi ng.

But still, a good physician has his first inpression and he
stands by that. This is how |l feel it is, and you put all your
t hought s together and you cone up with an answer.

Q And a good physician doesn't even question the famly about
medi cal history of other problens.

A.  Not when he has -- If it walks |like a duck and quacks |ike a
duck, it's a duck.

Q The question again IS, can you tell me any
medi cal journal, any article whatsoever, based upon reasonable
medi cal procedure, that says the correct way to di agnose a probl em
is to disregard other conditions that can cause that sanme problem
and not even question those other conditions?

A No.

Q D d you or anyone at the hospital question the parents to rule
out all the possible causes of these sleep disorders?

A No, we didn't.

Q Let me refer you again to the article, "Principles of Practice
of Cinical Pediatrics," edited by Dr. WIliam Schwartz, and ask
you if you agree or disagree with this statenment: "N ghtmares are
nor mal occurrences."”

A. | disagree.

Q Let me ask you in the sanme article if you agree or disagree
with this statenent: "Night terrors are nost frightening for
parents and other famly nmenbers, they need to be reassured that
these are not serious or pathol ogical episodes.”

A. Did1l agree with that in context, in the context that's used
there, they're probably correct.

Q Wiat do you nean by your statenent in the child s reports about
handl i ng and touch.
A.  That they don't want anyone to touch them they don't want to
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be -- That's basically it, they are resistive to being touched.

Q And who advised you that the child was resistant to being
t ouched?

A.  The parents.

And did they advise you when that first began?

Not that | recall.

Wuldn't it be inportant to determ ne when that first began?
May or may not be.

But you didn't obtain that information; is that right?

> O » O »>» O

No. Not that | recall, no.

According to the parent's testinony, their child was never
resistant to being touched while he attended the day care center
where the abuse allegedly occurred. According to the parent's
testinony, the child first indicated a resistance to touch the day
after he was interviewed by the police and questi oned about being
touched in his private areas. Prior to the police interview the
child had never been resistant to touch. As to the sleep
di sturbances, etc., through discovery the defense was able to show
t hat these "behavioral indicators" began shortly after the child's
father was arrested for a felony assault.

One of the leading legal scholars in the area of child
W tness | aw has these comments on basing an opinion of sexual
abuse on such behavioral indicators as those nentioned by the
above expert:

"The nost casual examnation of these synptons (behaviors
attributed to sexual abuse) reveals, however, that nmany of them are
associated wth other devel opmental and psychol ogi cal problens of
chi | dhood and adol escence. For exanple, the fact that a child
suffers from nightmares, |loss of appetite, regression, and
depression says very little, if anything, about sexual abuse. A
myriad of other factors can cause such synptons, and it would be
i nproper for an expert to base an opinion relating to sexual abuse
on such anbi guous synptons al one.” Mers at 157."

In State v. Maule, 35 Wash. App. 287, 667 P.2d 96 (1983) an
expert identified the typical characteristics of sexually abused
children to include:

" sl eep disruption of some kind, appetite disruption,
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nightmares fairly common sort of reaction; sonetines other behavior
changes m ght be noted, particularly the child being w thdrawn or
per haps having regressed in their behavior, acting |ike a younger
child, being rather clingy to the nother, being afraid of being
alone with a particular person, sonething Iike that."

The Court in Maule rejected the expert opinion based on such
symptons, finding that the testinony was not supported by adequate
medi cal or scientific research, and was not based on the

type of evidence reasonably relied upon by experts in the field.
Id. at 100; Myers at 159-60.

Li kewi se, if the prosecution proposes to introduce testinony
such as that given by the "expert” in deposition, counsel should
nove to exclude such evidence for the sanme reasons set forth in
State v. Maule and for the reasons set forth in Appendix E. (See
al so Note, The Unreliability of Expert Testinony on the Typica
Characteristics of Sexual Abuse Victinms, 74 Geo. L.J. 429 (1985);
McCord, Expert Psychol ogi cal Testinmony About Child Conplainants in
Sexual Abuse Prosecutions: A Foray Into the Admssibility of
Novel Psychol ogical Evidence, 77 J. Cim L. & Crimnology 1
(1986)) .

For simlar coments from psychol ogists regarding the
unreliability of expert testinony based on such behavior
i ndi cators, consider the foll ow ng:

"The rel ationshi p between these behavi ors and any sexual abuse
i s the weakest and nost tenuously supported of the clains that have
been made. The nost that can be said is that these behaviors may
be related to any stress experience .

The base rates of the presence of many such behaviors in fully
normal children, in troubled children, in non-abused children, and
as part of the nornmal devel opnental process for all children is so
hi gh that any attenpt to use themas indicating abuse will result
in a high rate of error.

These al | eged behavi oral indicators of sexual abuse are found
in many different situations, including divorce, conflict bet ween

parents, econoni ¢ stress . . . and al nost any stressful
situation children experience. Possible consequences arising from
an al l egation of sexual abuse -- a frightening and perhaps pai nful

physi cal exam nation by a stranger, separation from one or both
parents, possible renoval to a foster honme, nmultiple interrogations
by a nunber of interviewers -- are thenselves the source of
significant stress."
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Because the consequences arising froman allegation of sexual
abuse can be the source of these behavior indicators, it is
i nportant that you docunent, through discovery, when the
indicators first began. Oten the "indicators" first begin after
the child has been interviewed by the police or after "therapy"
sessi ons begin.

V. Adnmissibility of Child s Hearsay Statements Under 491.075
RSMo.

I f you have been successful in convincing the trial judge
that the child' s statenents disclosing abuse are the result of
contam nation by | eadi ng and suggestive questioning of the child,
you may be able to prevent the prosecutor or juvenile office from
i ntroduci ng the hearsay statenents of the child. See Appendix F
for a nmenorandum of |aw that discusses what factors courts have
considered in deciding on the adm ssibility of hearsay statenents
under 491.075 RSMb. and simlar statutes.
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APPENDI X " A"

| NTERVI EWER VARI ABLES THAT CAN CONTAM NATE
THE RELIABILITY OF THE CH LD S STATEMENT

Source: Wakefield and Underwager, Accusations
of Child Sexual Abuse

la) (Qpen-objective questions or statenments to which the child can
respond spontaneously, based upon his or her own personal
experience. No information is provided by the interviewer, and no
attenpt is nmade to lead or influence the child' s response.

Exanpl es:

Where were you when that happened?
What happened next ?

How did you feel ?

VWhat were you wearing that day?

Here the child is providing the information free of suggestions or
potentially false information.

1b) Open-suggesti ve questions. These questions are open in
nature, but are suggestive or leading in that they may provide or
inply information which may in fact be incorrect, and may pertain
to information or events to which the child has not previously
referred.

Exanpl es:

Who el se was there? (There may not have been others present).

Whose house were you at when the big person touched you? (The
child may not have been at a house).

What did the other big person do to you? (The other person
may not have done anyt hing).

How big was the bed that was in the roon? (Wen there was no
previ ous nention of a bed).

2a) Cl osed-obj ective questions or statenments in which sone
information may be supplied to the child by the interviewer.
M ni mal response (such as "yes" or "no") is required.

Exanpl es:

Does your daddy ever spank you?
Was there anyone el se there?

Was there a bed in the roon?

Did the other person do anything?



2b) C osed-suggestive questions or statenents which supply
information to the child that may be incorrect, or pertain to
information to which the child has not previously referred.
M nimal response is required. Questions in this category are
| eadi ng or suggestive questions.

Exanpl es:

Does he hurt you?

Does this al ways happen in your roonf?

Has it ever happened in daddy's roonf

Was it you that she caught himdoing it to?

Here, the interviewer, not the child, provides nost of the
i nformation.

3a) Conbi nat i on- obj ecti ve questi ons. Questions which contain
el ements of both closed and open-ended questions. They may begin
as open questions, and end as cl osed questions, or vice versa. In

addi tion, conbination questions may ask for nore than one type of
response, and may give conflicting or confusing nessages.

Exanpl es:

What el se? (open) Did he touch you again? (closed)

VWere? (open) Down there? (closed)

And then they took you away, right? (closed) How did you
feel about that? (open)

What ki nd of ganes did you play, good or bad ones?

Were there other children there too? (closed) Wo were they?
(open)

Tell nme about your school. (open) D d you ever go on trips?
(cl osed)

Do you renenber when you told ne about what happened to John?
(closed) Tell nme sone nore about that. (open)

3b) As above, but |eading or suggestive in nature.

4) Questions or statenents which put the child on the spot, and
coerce or pressure himor her to respond as expected. Questions in
this category denmand a response, and may contain stated or inplied
threats. Commands given by the interviewer should be included in
this category. Non-verbal nessages can also be used for this
pur pose.

Exanpl es:

Al of the other children talked to us, and they felt better.
Last tine, you told ne that they hurt you. |Is that true, or
not ?






9) Mnimze cues given to a child about what he is supposed to
say. A child should not be told that "Johnny told us that the
teacher touched his pee pee,"” and then asked, "D d anything |ike
this happen to you?" This tells the child what you want to hear.
10) A frequent subtle cue to a child as to what the interviewer
wants is the repetition of a question when the child has al ready
answered but not in the desired direction. \Wen an interviewer
ignores a child' s denial but keeps asking the question until an
affirmation is obtained, the affirmation is not reliable.

11) Drilling, coercion, repeated questioning when a child gives a
negati ve response or says, "l don't know' tells the child that he
is not producing what the adult in authority wants.

12) Interviewthe child alone. The presence of another person may
i nduce bias, distortions or omssions in the child' s account. Two
or nore interrogatories can produce a significant pressure to
conply with the nessages about what is the expected answer.

13) Child' s gives answer that makes no sense or answer that
i nterviewer does not believe. I nterviewer ignores and does not
inquire further.

14) Child is told to pretend or nake believe.

15) Interviewer tells the child that his response is incorrect.

16) Interviewer tells the child what to say or what happened to
chil d.



APPENDI X " B"

At a prelimnary hearing, a therapist of a four-year old boy
testified that the boy had reported to her that the defendant had
taken "icky" and "naughty" pictures of him The therapi st
testified that she had not suggested or led the child into making
this statenent. The parents also testified that the child had
told themthat the defendant took "icky" and "naughty" pictures of
him  Through discovery, | found out that the therapist had tape
recorded sone of her sessions with the child. | obtained the tape
recordi ngs and nmade transcripts of all the tapes. The follow ng
is part of the transcript when the child allegedly first reported
that the defendant took "icky" and "naughty" pi ctures of him
Note that what the child is doing is mmcking the therapist's
suggestion that the pictures were icky and naughty when in fact
the child doesn't even know the neaning of the words "icky" and
"naughty."” Also note that the child also indicated that he had
his clothes on when the pictures were taken and he was unable to
report why he thought the pictures were icky or naughty. |If these
tape recordi ngs had not existed, a judge or jury would have only
heard the testinony of the therapist that the child said the
pictures were icky and naughty and they would not have known that
it was the therapist that said the pictures were icky and naughty
and the child just repeated these phrases not know ng what the
wor ds neant.

Therapist (T): So you had your picture taken with other boys
at the sane tinme? D d you have your clothes on when they took your
pi ctures?

Child (©: Yes.

Yes? Do you know why they took your picture?
No.

Was it a fun picture or did it feel icky?

| cky.

(I'naudi bl e)
| don't understand.
They said they were going to give the picture to us icky.

| don't know what that neans. Do you know what | nean

T:
C
T
C
T. Icky? What was icky about it?
C
T
C
T:
| say icky?

when



C. No.

T: No? | think | used a goofy word. | wondered if when they
t ook your picture, it was a nice picture or a naughty picture.

C.  Naughty.

T: Naughty? Do you know what that neans?

C.  No.

T: No? Didit feel good to have your picture taken?

C.  Nope.

T. VWhat didn't feel good?

C. They said they were going to give it icky and naughty.

T. Umm . . \Wlat were you doi nhg when you had your picture
t aken?

C. | was good and they were bad.

T. How were they bad to you? (Long pause)

C | don't know.

T. You don't . . . this is real hard for you to tal k about
isn't it?

B. Medical Exam nation and Fi ndi ngs

1. In nearly every nmetropolitan area "l aw enforcenment and
child protection workers quickly learn which exam ners are nore
likely to make findings supportive of an allegation of nolest.
Most often those examiners are attached to a “sex abuse
team " (9). In the St. Louis netropolitan area, the police and
Division of Famly Services workers have | earned which sex abuse
teamis nore likely to nmake findings supportive of an allegation
of nolest. Since |I have been involved in nunmerous cases where a
wel | - known doctor (head of a sexual abuse teanm) has found evidence
(consistent with sexual abuse), | wll use that doctor's previous
testinmony in those cases to denonstrate how to attack nedica
findi ngs of sexual abuse.

2. The nost inportant notion an attorney can file when faced
wi th nmedical findings consistent with sexual abuse is to attenpt
to have the child exam ned by another doctor. It is not wunusual
for one expert to examne a child and report physical findings of
nmol estati on and anot her expert to exam ne the sane child and find



none ( ).

In a crimnal case, no Mssouri statute or rule authorizes a
trial court to order a physical or nental examnation of a
prosecution witness and appellate courts have upheld trial courts'
refusals to order nmental examnations. State v. dark, 711 S W2d
885 (Mb. App. E.D. 1986); State v. Wallace, 745 S.W2d 233 (M.
App. E.D. 1987). However, in State v. Johnson, 714 S .W2d 752
(Mo. App. WD. 1986), the Western District disagrees with the .pn2
Eastern District's ruling in State v. Cdark that a trial court
never has authority to order a nental examnation of a prosecution
W tness. The Johnson case suggests that Mssouri trial courts have
authority to order such an examnation ("W note only that the
t houghtfully wought decisions of wvirtually all jurisdictions
whi ch have considered the essential question recognize just such
a discretion in a trial court to protect the integrity of the
fact-finding in a crimnal case -- the want of a rule or statute
notw thstanding.") State v. Johnson, supra at 758 fn. 6. (See
State v. Johnson at 757-8 for a discussion of cases from other
states).

M ssouri Suprene Court Rule 60.01(a) allows a court in a
civil case to order a party, or a person in the custody or under
the legal control of a party, to submt to physical or nenta
exam nat i ons. Consequently if a juvenile court proceeding or
donestic relations case is pending that involves the child a
physi cal exam nation can be ordered.

3. To date, there are only two studies where doctors have
attenpted to establish what findings occur in normal children
Both of these studies are considered authoritative studies and are
very useful in cross exam ning experts who claimthey have found
evi dence of sexual abuse. |If |lawers becone famliar with these
two studies, they can denonstrate to judges and juries that
"experts" are reporting as "findings of sexual abuse" findings
which commonly occur in children who have not been sexually
abused. The two studies that report what findings occur in the
genital and anal area of young children who have not been
sexual | y abused are: (1) Emans, Wods, Flag, Freeman, "Cenita
Findings in Sexually Abused, Synptomatic and Asynptomatic Grls."

Pediatrics, V. 79, No. 5, My 1987 and (2) A study done by Dr.
McCann, Dr. Voris and Dr. Sinmon which is not in print yet but
which was presented at a neeting in St. Diego in January, 1988
sponsored by the Center for Child Protection of a San D ego
children's hospital. Dr. McCann's findings as presented at that
meeting are contained on audio cassette tapes and wll soon be
publ i shed (13).

Dr. Lee Coleman has recently witten an article entitled
"Medi cal Exam nation for Sexual Abuse: Are W Being Told the



Truth?" In that article he summari zes sone of the findings of the
Emans and McCann st udi es:

"Emans, et al.attenpted to conpare three groups of girls: abused
(Group 1), asynptomatic and non-abused (G oup 2) and synptonatic
and non-abused (G oup 3). This study has serious flaws. The
exam ners were not blind to which category each girl bel onged; no
information is given on how certain it was that alleged nolest
victime were true victins; and examners were not randomy
assigned. Instead, the | ead author was the exclusive exam ner of
girls assuned to be nol est ed.

Nonet hel ess, the authors deserve credit for at |east addressing
what has been ignored by so many others. They concluded fromtheir
literature search, just as | have fromnmy own, that “~no previous
study has reported the incidence of various genital findings in
girls . '

Presence or absence of 20 genital findings were recorded on each
chi | d. These included hynenal clefts, hynenal bunps, synechiae
(tissue bands), |abial adhesions, increased vascularity and
erythema (redness), scarring, friability (easy bleeding), rounding
of hynenal border, abrasions, anal tags, anal fissures, condyl oma
accum nata (venereal warts). These are the kinds of findings which
are being attributed to sexual abuse in courts across the I|and,
despite their having been "no previous study.'

Their findings: "the genital findings in Goups | and Il were
remarkably simlar . . . there was no difference between G oups |
and I'll in the occurrence of friability, scars, attenuation of the
hymen, rounding of the hynmen, bunps, clefts, or synechiae to the
vagi na.' These findings, in other words, are not specific to
nol est .

Emans, et al. do claimthat only the abused group showed hynena
tears and intravagi nal synechiae. Doubts about this, however, are
raised by the results of the only other research effort done so
far. It is not yet in print, but Dr. John McCann has recently
di scussed the findings. McCann, Voris and Sinon have taken a
di fferent approach from Emans group. They have taken on the very
necessary task of trying to establish the range of anogenital
anatormy in normal children. Wthout such data, the "findings' so
regularly attributed to nolest are essentially neaningless. That
there are as yet no published data on this is itself highly
significant.

At a neeting in San Diego in January, 1988, sponsored by the Center
for Child Protection of the St. Diego Children's Hospital, MCann
reported on this research. Three hundred pre-pubertal children
were exam ned, and it was found that many of the things currently



being attributed to nolest are present in normal children. Here
are sone concl usi ons:

- - vagi nal opening size varies widely in the same child, depending
on how nmuch traction is applied and the position of the child.
Knee- hi gh chest position leads to different results from frog
posi tion.

- - 50% of the girls had what MCann calls bands around the
ur et hr a. He has heard these described as scars indicative of
mol est. So have |.

- - 50%of the girls had small (less than 2 mm) | abial adhesions
when exam ned with magnification (col poscope). Twenty-five percent
had | arger adhesions visible with the naked eye.

- - Only 25% of hynmens are snooth and contour. Half are redundant,
and a high percentage are irregul ar.

- - What are often called clefts in the hynen, and attributed to
nol est, were present in 50%o0f the girls.

- "We were struck with the fact that we couldn't find a nornal

(hymen). It took us three years before we found a normal of what
we had in our own mnds as a preconceived normal . . . You see a
| ot of variation in this area just |like any other part of the
body . . . W need alot nore information about kids .

e found a wde variety . '

- - . . . inthe literature, they talk about . . . intravagi na
synechiae and it turns out that . . . we saw themeverywhere . . we

couldn't find one that we couldn't find those ridges.'

- - \Wien does normal asymetry becone a cleft? | don't know.'
Anal exam nation were equally revealing of a good nore variation
anong normal children than the “experts' have so far been
recogni zi ng.

- - 35%of children had perianal pignentation.

- - 40% had perianal redness. The younger the age group, the nore
likely this finding.

- - One-third of the children showed anal dilatation |ess than 30
seconds after being positioned for the exam nation.

- - Intermttent dilatation, said by Hobbs and Wnne to be clear
evi dence of nolest, was found in two-thirds of the chil dren.



Recal | that Emans found that while abused (by " history' at |east)
girls were remarkably simlar to non-abused but synptomatic
(infections, rashes, etc.) girls, hynmenal tears and intravagi nal

synechi ae were said to be found only in the abused group. W now
see the McCann's group finds that it cannot be sure what is a tear
and what is a normal asynmmetry, and that they "“saw intravagi na

synechi ae everywhere.'

What little research exists, then, shows that a small group of
sel f-appointed "experts,' given credibility by an all- two-eager
| aw enforcenent and child protection bureaucracy, has msled the
courts, falsely "diagnosed sexual abuse, and danaged the |ives of
count | ess non-abused children and fal sely accused adults.” (9)

4. Have the "experts"” in our netropolitan area reported as
proof that a child has been sexually abused findings which occur
in a | arge percentage of non-abused normal children? The answer
is a definite yes. To illustrate, I will take testinony fromthe
"expert" in our netropolitan area and conpare it to the recent
studies referred to above. The nedical finding that | will use as
an illustration is an anal tag. An anal tag is defined "as a
mound of skin on the anal verge which may be associated with or
have resulted froma fissure.”

The followng testinony was given by the prosecution's
"expert" at a prelimnary hearing:

Q \What physical findings nust be present
before you can specifically conclude based sol ely upon the physi cal
findings that the child has been sexually abused as regards the
anus?

A. Tags and tears. Dilation. And these children, the history
becones very pertinent and your behavioral indicators. You need to
show dilation, and | think -- you should ideally if at all
possible, dilation and tears and tags and funneling. They are all
physi cal findings.

Q What I'masking you is, is based solely on physical findings
what do you have to observe before you can concl ude positively that
that child has been sexually abused through anal i ntercourse?

A.  Any of the things | nentioned.

(Qbj ection made and overrul ed.)

Q Wiat physical evidence nust you have, or nust any pediatrician
or expert in this field have before they can concl ude based solely

upon the physical finding that the child has definitely been anally
penetrat ed?



Not hi ng el se.
Wth nothing else --

After a kid's physical exanf
Yes.

O>» O >

A. And | had no other input but that physical exam if | saw a
tear or atag | would say this child would be very likely to have
been sexual | y abused, getting sonme history, getting sone --

Q But you're still not answering ny question --
A.  But | have answered your question.

Q M question is what physical findings nust you see before you
can conclude positively that this child has been anally penetrated
not know ng any ot her behavioral indicators or background?

A. Dilation.
Q Let ne stop you there.

(At this point the expert testifies on the significance of dilation
of the anus. According to MCann's study, dilation can be a nornal
finding in children who have not been abused. Since I am only
di scussing anal tags, | wll not discuss this any further).

Q Oher than dilation what other physical findings nmust you see
for you to determine that without a doubt this child has been
anally penetrated if you have no history or no background on the
child or any behavioral indicators?

(Qbj ection made and overrul ed).

Q Oher than dilation is there anything el se as far as physi cal
findings where you can | ook at the anus of a child and determ ne
based solely upon the physical findings that that child has been
anal ly penetrated?

Yes. Tags.
Q And how many tags do you have to find before --
A. One is sufficient.
Q So when you find one tag you can conclude that that child

W t hout a doubt has been anally penetrat ed.

A. Yes.



This expert who the prosecutors in the nmetropolitan area
claimis the |eading expert on diagnosing child abuse and child
sexual abuse can nake a positive diagnosis of sexual abuse w thout
obtaining any history on that child if he observes one anal tag.
According to the two studies of "normals,” this is not possible
because anal tags are found in "normal" non-abused children (12,
13).

In the Emans study, the percentage of anal tags found in
sexual ly abused girls did not differ significantly from the
percentage of anal skin tags seen in girls wth other genital
conplaints. The Emans article notes that sonme children are born
with anal skin tags. (Yet the "expert" above can see a tag and
w thout a history conclude the child has been sexual ly abused).
According to Emans, "anal tags were seen in all groups; when known
congenital tags were specifically excluded, group 1 (sexually
abused girls) was slightly nore likely than group 2 (normal girls
with no genital conplaints) to have tags." The percentage of anal
tags seen in sexually abused girls and asynptomatic but non-abused
girls was simlar. Simlarly, the MCann study found that normal
chil dren have anal skin tags (13).

In a conprehensive study of the significance of nedica
findings in young children in England that study had the follow ng
to say about the significance of finding anal tags: "They (anal
skin tags) would not appear in thenselves to be grounds for
suspi ci on" (14).

Unfortunately, according to the testinony of the expert in
St. Louis, not only are they grounds for suspicion but they are
di agnostic of sexual abuse. | have been unable to find any source
that agrees with the St. Louis expert.

| never got the opportunity to inpeach this expert at trial
with the above materials because the charges against ny client

were dismssed just before trial. However, in depositions, this
"expert" retreated fromhis original claimthat observing an anal
tag is proof of sexual abuse. In ny experience wth the expert,

| have seen himattribute nunerous other "normal" anal and vagi nal
findings as being consistent with sexual abuse.

5. D fferential D agnosis: Those experts who find evidence
of sexual abuse nore often than other experts, often do not
consider alternative causes of a particular finding. It is
inportant for a defense attorney to show that the finding that the
expert is relying on to conclude that this child has been sexually
abused could have been the result of causes other than sexua
abuse. If the defense attorney can show that the particular
finding could be the result of causes other than sexual abuse, you
may be able to establish reasonable doubt. If the expert is one



used by the prosecution, that expert may not admt that the
finding has many causes.

How do you get the State's expert to admt that the finding
has many causes? Again, | will illustrate this through testinony
in a case | handled. This is the sane expert that prosecutors and
DFS workers consider to be the |eading expert on child abuse.
This testinmony occurred at a prelimnary hearing where | cross-
exam ned the State's expert:

Finding: Small scars and dinples on child' s anus.

Testinony: 1Isn't is true that passing | arge stool can cause snall
scarring?

A. Yes.

Q Wiat else can cause snall scars other than passing | arge stool
and sexual abuse.

A. | don't think of anything el se.

Q You don't know of anything in the literature that woul d cause
smal | cars?

A. |'"'m sure there nust be sonething. Turns to judge: He nust
have found sonet hi ng.

After the prelimnary hearing but prior to trial, | had to
di scl ose what authoritative sources | intended to use at trial

The State's expert apparently read those sources because when
he testified at trial on direct examnation he testified as
fol |l ows:

Q By prosecutor: Now, what other things can cause scars in a
child s anus like this?

A. Very few things. But you can get anal trauma and anal probl ens
with chronic constipation. You can get it wth severe diarrhea,
expl osive diarrhea in which people have. And you can also get it
wi th chronic colonic disease.

To prepare for ny cross-exam nation | spent several hours at
the St. Louis University Medical Library to obtain authoritative
sources which discuss the various causes of scars on a child's
anus. After spending only a few hours at the nedical library, |
had obtained authoritative sources that indicated any of the
follow ng could cause scars on a child' s anus:



1. Consti pati on.

2. Any trauma to area: ranging fromthe child acidentally
sitting on a sharp object to intentional injuries.

3. Scratching induced by eczema or other perianal
condition; i.e., child does not w pe hinself thoroughly.

4. Crohn' s di sease.

5. Anal stenosis.

6. Crypt abscess.

7. Juveni |l e pol yps.

8. Perianal inflammation.

9. I nfl anmat ory bowel di sease.

10. I nproper insertion of anal thernoneter.

11. Insertion of finger, either child s or adults while

W pi ng child.

12. Di arr hea.

13. Gving a child an enema - if not done properly can cause
a small scar.

At the trial this "expert" was then asked, on cross-
exam nation, questions such as the follow ng:

Q And you have previously testified that Nel son's Textbook on
Pedi atrics is an authoritative source, isn't that correct?

AL On pediatrics, yes, sir.

Q Let ne ask you if you agree with this statenent in Nelson's
Text book on Pediatrics: "The causes of nost anal fissures and
scars are often not evident but nmay be secondary to consti pation
wi th passage of large stools, scratching induced by irritation from
enterobius vermcularis or eczema or other perianal conditions."

A This child did not have eczena. And eczena doesn't usually
attack that area. But if Nelson said it, | guess it's feasible.

Using this sane approach with each of these causes the
State's expert admtted that every one of the itens in the above
list can cause small scars on a child's anus simlar to the one he



"al | egedl y" observed on this child s anus.

| then finished this part of ny cross-exam nation with the
foll om ng questi ons:

Q Doctor, there's other things besides which | have |isted here
that can cause scars in a child s anus, aren't there?

A.  That | ooks pretty thorough to me. There m ght be other smal

Q Have you previously testified that everyone knows in any
situation in nedicine you can list at least 50 things that can
cause the sane thing?

A.  Sure. You can get --
Q | don't quite have 50 though, do I?

A. No, but you give a differential. And you' ve got to take, as |
said at that tinme too, if a child comes to you as to why that scar
is there, then you can list 50 things that can cause it. But when
a child cones and gives you a history, then that list is dimnished
in size.

Q Let ne ask you about correct procedure on exam ning a child.
Are you famliar with procedures used and recommended in other
states where the doctor does not hear the history before exam ning
the child because of the biasing effect, that the studies have
shown that if you are told a child is sexually abused, you are nore
likely to find evidence of that and ignore other possible causes?

A. | imagine that could be feasible in a place that doesn't see a
| ot of Kkids.

Q \When you attended the summt conference in California, wasn't
that a recommendation and isn't that what they use in San D ego,
that a doctor does not get to hear the history before he exam nes
the child because if you hear a history that has a biasing effect
on any normal individual?

A. | guess that's feasible, but | think that the history is
i nportant too.

Q Before you exam ne the child?

A, Yes, sir, | believe that is. I'dlike to believe | wouldn't be
bi ased by that.

6. In the above exanple, we saw that the expert initially



clainmed a particular finding could only be caused by two things --
constipation and sexual abuse (in this case forcing a stick into
the child s rectun). The expert clainmed he asked the parents if
the boy had ever been constipated and when they denied
constipation he concluded the small scar on the anus was
"consistent with sexual abuse as related by the child." He then
advi sed the police and parents of his opinion.

This expert did not tell the police or the parents that this
smal|l scar could have fifty other causes. Nor did he inquire into
the child' s nedical history to determne the |ikelihood of these
ot her causes. The parents and police interpreted this expert's
conclusion that the small scar was consistent wth sexual abuse as
medi cal proof that the child was sexual | y abused. From that point
on, any hope for a neutral investigation was | ost forever
(Col eman, p. 3). Everyone who then interviewed the child,
i ncluding his psychol ogi st, admtted they assunmed the child was a
victim of sexual abuse because of this expert's findings -- the
investigation into the truth or source of the allegation stopped.

This expert's phrase that the physical exam nation of the
child showed evidence "consistent with" sexual abuse neans very
little. Dr. Coleman describes the term "consistent with" as a
pseudofi ndi ng:

"Li kewi se, it mght seem obvious that a normal ano/genita
examnation is no help in establishing nolest. Such nor mal
exam nations are, nonetheless, frequently ternmed "consistent wth"
sexual abuse. Rarely have | seen this followed by a statenent
indicating that a normal examnation is equally consistent with no
abuse .

G ven that many victinms of npolestation show no physica
results, it follows that every child s anatony is "consistent with'
nmol est because normal anatony is also consistent with non-traumatic
nol est. "

Not only does this "pseudofinding" often stop the truth-
seeking process, at tines it starts a false allegation. If a
parent, police officer or DFS worker is told that the expert found
medi cal findings consistent wwth sexual abuse it oftenis only a
matter of tine before the interviewer's bias (in this case a
belief that there is nmedical proof of nolest) results in the child
affirmng the interviewer's belief.

7. | began this section with a recommendation that you
al ways attenpt to obtain a second nedical examnation of the
all eged victim The case | have been discussing in this section
is a good exanple of why a second exam nation is inportant.



In his nmedical report and at the prelimnary hearing, the
State's expert did not indicate the size or shape of the small
scar he clains to have observed on the child s anus. In
depositions he testified as foll ows:

Q Was this small well-healed scar at six o' 'clock as large as a
mllinmeter?

A. | don't recall.
Q Ws it snaller than a mllineter?
A. | don't recall.
At trial in this case this "expert" gave the follow ng

testinony on direct examnation regarding the size of this alleged
scar:

Q Wwell, first, about how big was this scar?
A. . . . |l din"t neasure it. It's hard to say, but | know it
would be at least a centineter. Maybe | onger. ( Not e: A

centineter is 10 tinmes longer than a mllineter).

On cross-exam nation this expert admtted that he did not
docunent the size of the scar by either photographing it, draw ng
it in the nmedical report or indicating the size in his nedica
records. He also testified that he had no records that would
refresh his recollection as to the size of the scar. He was then
confronted with the testinony he had given approximately 10 nonths
earlier:

Q Have you ever given different testinony as to the size of that
scar in this case?

A. Not that | recollect. Again, | didn't nmeasure it. It's hard
to say. | mght have given different sizes. | mght have said
sonething other, but ny recollection at this point is that that
woul d be about it.

Q WwWell, you wouldn't be m staken and be off as nmuch as 10 tines
the |l ength, would you?

A. | don't think so.

When this expert was confronted with his previous testinony
that he did not recall if the scar was snaller or larger than a
mllimeter but he now renenbered it was at | east a centinmeter, he
testified as foll ows:



Q Well was your nenory better a year ago or is it better today?

A | don't recall it. | didn't recall then and again | said |
would think. | didn't say it was one centinmeter. | said | would
think it would be at |east that |ength.

| had requested that this child be exam ned by another expert
but this request was denied. |In the hearing on the notion for a
second exam nation, | introduced evidence that the State's expert
had on previous occasi ons observed evi dence of sexual abuse that
other experts failed to observe when the child was seen by a
second expert. |If a second opinion had been ordered at |east the
size of the scar would have been determ ned and the size of the
scar woul d not have grown fromthe depositions to the trial.

8. Even when you cannot obtain a second exam nation of the
alleged victim you may still be able to contest the existence of
a particular finding. This can be acconplished by obtaining a
conpl ete history of any nedical conplaints nade by the child
(through a deposition of the child s parents and through the
pediatric records of the child) and denonstrati ng how t he nedi cal
history is inconsistent with the allegations being nade by the
child. For continuity, I will again use the child with an alleged
smal |l scar on his anus as an exanpl e. In this case the State
charged the defendant wth forcing a stick into the child's
rectum According to the father of the child, the child said the
Def endant held onto the stick with both hands and nmade three quick
thrusts with his hands when he forced the stick into the child's
rectum

In depositions of the child, the child at first said there
was no pain when the stick was forced into his rectumand then he
said it hurt just a little. However, at trial when the State
asked the child if this was one of the child s nost painful
experiences, the child answered in the affirmative.

The State's expert testified that this small scar on the
child s anus (size disputed) was consistent with the child's
all egation that a stick had been forced into his rectum The
nurse who worked with this expert had not told himthat while she
was interviewng the child he took her scissors and told her the
def endant had al so stuck those scissors into his rectum However ,
when | pointed that out to this expert, he said the small scar was
al so consistent wth pointed scissors being forced into the
child's rectum His testinmony on this is as foll ows:

A . . . | examine the child and | see a scar. And | say that
scar is consistent with what the child says.

Q And if you didn't see anything, no findings at all, that also



is consistent with what the child said, isn't it?
A. It can be, yes, sir.

Q And in fact, no findings at all are consistent with what the
child said?

A. That's feasible. Besi des, 50 percent of children who are
sexual | y abused show no fi ndi ngs.

Q So there is nothing that is inconsistent wwth what the child
says according to you, is there?

A.  According to everyone who works in the field.

Q Let nme ask you if you agree with this statenent in the
Medi ci ne, Science and the Law by Dr. Paul. "Fissures, scars, and
anal verge, hematoma can both result from the passage of
constipated stools so great care nust be taken in the
interpretation of such a solitary finding. History of any sudden
change in an infant's bowel habit is of great inportance. A child
previously potty-trained and regular in his bowel habits who
suddenly resents being pottied or refuses to have his bowel s hel ped
is frequently found to have sone injury to his anal verge. Such
a history is associated with a history of an all eged sexual assult
and with clinical findings of anal verge injury is good

corroboration. Any child who has been the victim of anal
penetration wll experience pain on defecation for sonetine
afterwards and this disconfort will persist even in the absence of
an anal fissure or scar. If a fissure or scar is present, the

di sconfort may persist for as long as two weeks. So specific is
that the doctor should view with great suspicion any history where
there is no conplaint of pain on defecation. Such a history is
i nconsistent with penetration.”

A. | don't knowif | agree with that entirely.

Q Let ne ask you if you agree with this statenent in Nelson's

Text book on Pediatrics regarding fissures and scars. "Pain on
defecation and frequently refusal to defecate are the principle
mani festations of an anal fissure."” Do you agree or disagree with
t hat ?

A. Fissure, oh, yeah, anal fissures are common. They don't often,
t hey usually don't scar.



Q Because they're | ess severe than what causes a scar?

A. Breaks in skin. You get little fissures on the |lip the sane
way. A break in the skin. Tender, heals, doesn't |eave a scar.
Q So it's not severe?

A. Has to be deeper to |l eave a scar, yes, sir.

Q So a principle manifestation of what the child woul d have shown
because of this scar would be pain on defecation and refusal to
def ecate?

A. Does Nelson list in there sex abuse as a cause of scars?

Q No, he doesn't.

A.  Then he's not conplete either, is he?

Q I'Il get to the American Medical Association D agnostic list in
a mnute. Now, Nelson, that's a national publication, textbook?

A Yes, sir, it is.
Q You've also told ne that another book which is in pediatrics is

Current Pediatric D agnosis and Treatnent, ninth edition, edited by
Kenpsey and Silver; is that correct?

A Yes, sir.
Q And that's an authoritative source, isn't it?
A. It's considered, yes, sir.

Q Let ne ask you if you agree with this statenent as to what
findings the child will have if they've had a small scar or fissure
on their anus. And it's in Current Pediatrics D agnosis and
Treatnent. "The infant or child cries with defecation and will try
to hold back stools. Sparse bright red bleeding is seen on the
outside of the stool or the toilet tissue follow ng defecation

Fi ssure can often be seen if the patient is held in the knee-chest
position.”™ Do you agree with that?

A Yes, sir.
Q So again we have --

A. That's why it's a vicious circle. Children who are sexually
abused can have, get a history of chronic constipation.



Q And did you ask his parents if the child ever had a history of
pai n on defecation?

A | don't recall if I did. | don't think I did.

Q Doctor, are you famliar with the medicine, Anerican Mdica
Association's journal where the council on scientific affairs has
listed a diagnostic list of factors you look for to determne if
there's been child abuse or child sexual abuse?

A If that's it.

Yes. Are you famliar with the AMA di agnostic and treatnment
QU|deI|nes concerning child abuse and negl ect?

A. Yes, | think I have seen that.

Q kay. Let ne ask you a specific question about that.

A.  Sure.

Q There is a |list of approximately 16 itens, signs of sexua
abuse, physical signs. Let ne ask if you agree with these, any of
the followi ng physical signs may indicate sexual abuse: D fficulty
in wal king or sitting.

Sur e.

Did you have any history of that --

No, sir.

- - fromthe child?

D d you have any history of torn, stained or bloody underwear?
No, | did not sir.

Brui ses or bleeding of the perianal area, did you find that?

No, sir.

o >» O >» O O > O

Recurrent wurinary track infections, gonococcal, syphilis,
herpes, spermor acid toxilate, lax rectal tone. D d you find any
of that?

A. No, sir.

Q Is there anywhere on this list put out by the American Medi cal
Association scientific affairs published in 1985 that says that



smal | scars on the anus are physical findings of sexual abuse?

A Well, | don't think it's a conplete list. They listed, the
nmost uncommon thing is not there. It just doesn't, that's not the
conplete list either. | think that's inconplete.

Q So they left out --

A. If they left out scars, | think that's an oversight on their
part. They also left out normal findings as a finding too. So |
think that's an inconplete |ist.

Q This is the Journal of Anerican Medical Association, isn't it?
A Yes, sir, it is.

I n cross-exam nation of the parents, it was brought out that
this child had never been constipated, had never had conplaints of
pain on defecation and had never nmade conplaints of pain to his
anal area (except once approximately two weeks after his renoval
from the school where the abuse allegedly occurred). Furt her
his parents had never observed any blood on his wunderwear or bl ood
in his stool. The child' s pediatric records were introduced to
show that this child was never taken to his pediatrician for any
conplaints of pain or injury to his anus or rectum

The defendant's expert testified anong other things (1) that
a small scar on the anus could not properly be identified as a
scar by sinply looking at the scar as was done by the State's
expert, (2) that the State's expert's failure to "docunent" the
scar by photographing the scar or at |east describing the size and
shape in his medical report was not consistent with standard
medi cal procedure, (3) that if in fact the child had a small scar
on his anus there should have been a history of constipation or
pain on defecation, and (4) that if in fact the child had a smal
scar on his anus the child s pediatric records and history as
given by the parents provided a nunber of alternative explanations
for a small scar.

The defendant's expert strongly disagreed with the State's
expert that a small scar on the child's anus is "consistent with"
the child' s story that a stick had been forced into the child's
rectum The defendant's expert explained that due to the size of
a young child' s anus and rectum a stick forced into the child's
rectumin the manner alleged by the child could have caused severe
injuries to the child and there would have been pain and bl ood
associated with the injury.

9. Do not be afraid to challenge the qualification of the
"expert" who clains to have diagnosed findings consistent with



sexual abuse. When | first becane involved in child sexual abuse
cases, the police, DFS workers and prosecutors extolled the
qualification of their "expert." However, when | investigated
this expert's qualifications, he cane up short in several areas.
Two of those areas that should be brought out on cross-
exam nation are:

a) Inpartiality: The "expert" used nost often by the State
testified in the trial referred to above that he had never
testified on behalf of the defense.

(b) Publications: The "expert" used nost often in St. Louis
has never published, in a journal or textbook, an article on
sexual abuse. Yet if you do not tie himdown on this point he
will testify as foll ows:

Q Have you published any articles in this field - sexual abuse of
chi | dren.
A.  Yes, | have.

Q Oay. And | served you with a subpoena. D d you bring those
articles that the subpoena required you to bring today.

A.  They weren't published at the tine.

Q | served you with the subpoena |ast week. Are they still not
publ i shed.

A. They're in, they're in, yeah, they're published now. They're
in the book that | presented, not in this, not in sexual abuse,
not, the article | published pertains to urethral dilation in
girls. And it's in the proceedings of the international neeting
that was held in Rio do Janeiro.

Q The only article you've published is published in Brazil?

A. No, it's published here. It's published in Denver, out of
Denver.

Q Ckay. And | served you with a subpoena and asked you to bring
every article, every paper you ve ever witten. D d you bring that
wi th you today?

A No, sir, | didn't.

Q Wat is this one article you say you' ve published? Wat does
it have to do with?



A. Vaginal findings in girls.

Q And what this is is they typed up a transcript of your speech
in RRo Do Janeiro; is that correct?

Q And these are speeches you gave and soneone tape- recorded it
and typed it up; isn't that correct?

A No. They weren't speeches. They were submtted papers and
then | talked on the submtted paper.

Q Have they ever been published in any authoritative table such
as in pediatrics?

A, No.

Q Any published in an authoritative textbook?
A. No, sir, they have not.
Q

. WIIl you have tine after you | eave here today before this case
is over to bring your article back to us?

A.  Not back. | can probably find a way to get it to you, sure.
Q ay. You'll do that for us, won't you.
A. Certainly.

This trial |lasted another two days and this article was never
brought in to the court.

There is no doubt that nmany "experts" are experts because of
their experience. The fact that an expert has not published does
not make that person any |less of an expert. However, "experience"
does not necessarily nmake the person an expert. |In assessing what
wei ght to give an expert's testinony because of his experience,
consider the foll ow ng conments:

"Finally, a note on "experience." Experience, |ike consensus,
is not enough to nove fromconjecture to science. Feedback, i.e.,
controlled testing of ideas through research, is necessary to be
sure that one's experience is not filled with incorrect notions
t hat go unrecogni zed. Thousands of wonmen, for exanple, underwent
radi cal nmastectony because highly experienced surgeons, and doctors
in general, believed it was the best way to save |ives. Oly
subsequent research denonstrated that sinple nmastectony saved as
many |ives.



The situation is even worse when the doctor's opinion wll
itself influence the ultimate findings of the justice system |If
Doctor X opines that a child has been nol ested, based on findings
which in truth do not prove nolest, a court will frequently rubber
stanp such an opi nion. This judicial finding then becones the
confirmati on which nakes the doctor feel he can rely on his
"experience." Such "confirmation" is of course scientifically
meani ngl ess. "



APPENDI X " C'

TRANSCRI PT OF POLI CE VI DEO | NTERVI EW
OF
FOUR- YEAR OLD BOY

The follow ng contains portions froma transcript of a police
vi deot ape of an all eged sexual abuse victim | want to wuse this
transcript to denonstrate several inportant points. First, if the
interview of the child is not tape recorded or videotaped, you
w Il never know what suggestions were made to the <child nor wll
you know the extent of the denials nade by the <child. The two
police officers who conducted the followng interview and the
not her of the child that sat in on the interview all testified
under oath that no one in the interview asked any | eading
guestions and no one in the interview made any suggestions to the
four year old child.

At the prelimnary hearing and pre-trial notions, the police
officers and the nother testified that the four year old boy on
vi deot ape told them the nane of the suspect, that he was a white
man and that he took the child upstairs into his office. They
also testified that the boy told themthat when he took the child
in his office he pulled the child s pants down and put food in and
on the child' s penis and in the child's rectum They all three
denied that the child nade any statenents inconsistent wwth that
version of the offense. Not one of the three renenbered that the
child first described the suspect as a black man; not one of the
three renenbered that the child said the bad nman only took himto
McDonal d's and that the child never said that the man

C1

took himupstairs to his office; not one of the three renenbered

that the child told the police officers that his nother told him
to say that someone put food in his private parts; not one of the
three renmenbered that even after 40 mnutes of suggestion,
coercion and |eading questions, the child could not nane the
suspect and did not nanme the suspect until the sound went off on
t he videotape machine for a period of 40 seconds and when the
sound cane back on, the police officer stated the nanme of the
suspect and continued the interview as if the child had naned the
suspect when the sound was off.

Remenber that an interviewer's distorted perception of what
occurred in an interview is not an unusual occurrence in the
interviews of young children. The experts that have studied false
al l egati ons of sexual abuse have indicated that it is very comon
for interviewers to "perceive" that a child said one thing when in
fact the child said the opposite or to "perceive" that a child



said one thing when in fact it was the interviewer who nmade the
statenent. In this case, | have known the two police officers for
some tine. | do not believe that either of those police officers
lied under oath when they stated that they did not |ead or suggest
any of the answers to the young child or when they stated that the
child made certain statenents that the child never made. They
went into the interview assumng that the suspect was a particul ar
person and assum ng that that suspect was guilty. Wen the child
made statenents that did not confirm this assunption, they either
i gnored those statenments or they "perceived" that the child was too
afraid to tell themthe truth or that the child was confused

Certainly they would not have |ied about this know ng that there
was a videotape of the interview However, if there was not a
vi deotape of this interview, | am certain, based upon the two

police officers’ menory of the interview, that ny client would
have been convicted of this offense. Wen there is no videotape
or tape recording, there is reason to suspect that the
interviewer's nenory is even nore distorted.

The second point that | would Ilike to nmake through the use of
this transcript is the inportance of mnmaking a typewitten
transcript of all videotapes or tape recordings and review ng
those very closely to determ ne what suggestions have been nmade
and how those suggestions distorted the child s nenory. An
exanple of this can be seen in the followng transcript. In that
transcript, the child at one point is sitting in front of the
vi deotape and he has french fries, a hanburger and a Coca- Col a
that the police have bought himfrom McDonald' s. As you will see
in the transcript, the police officer gives hima french fry and
asks himto pretend that is other food and to show t hem what the
suspect did with the food. Several nonths after this interview,
the child reported to his therapist and to his parents that the
suspect put french fries, hanburgers and Coca-Cola up his rectum

The State had taken the position that no one had suggested this
to the child and that the child could not have nmade up this
al | egati on. However, a careful review of the videotape and the
transcript showed the source of this false allegation. As you
will see in the transcript, the police directly suggested to him
that french fries were put in his rectumand the police directly
suggested to the boy that he was taken upstairs to the suspect's
of fice. During the interview, the boy kept reporting that the
suspect only took himto MDonald's (the police had just brought
the boy fromMDonald' s to the police station). However, in |later
interviews, not only did the boy incorporate the french fries into
the fal se allegation, but he included the Coca-Cola and hanburger
and he claimed this occurred in the suspect's office.



VI DEO POLI CE | NTERVI EW

Codes: t. 1) Detective 1 Det. 2) Detective 2

(De
(M Mot her (O Child

Backgr ound

Detective 2 testified that prior to the videotape interview,
Detective 2 interviewed the child at his hone. Detective 2
testified the child s nother told him that she believed the boy
has been sexually abused by the suspect because her son told her
t he suspect had good food upstairs and they played ganes upstairs.
According to Detective 2, because of these statenents and certain
behavi oral changes noticed in her son, the nother concluded he had
been sexually abused by this suspect. However, the nother
testified that she did not tell Detective 2 that she believed the
suspect had sexually abused her son prior to Detective 2
interview ng her son. She testified that the first tinme she knew
her son was accusing the suspect was after the detective
interviewed her son and told her what her son said in t he
i nterview.

Detective 2 testified that in his interview of the child
approxi mately one-half hour prior to the videotape interview the
child told himthat the suspect took himto his office, pulled the
child s pants down and put green beans, corn and donuts in the
child' s rectum and penis. On cross-exam nation, the detective
sai d when he asked the child if the suspect took himup to his
office and put green beans and corn in his private areas, t he
child first denied this "because he didn't trust ne at first." He
testified that after about thirty mnutes of talking wth the
child, the child trusted himand agreed that the suspect put green
beans and corn in his rectum and penis. (The detective never
could explain why he would ask a four-year old boy if a man pulled
his pants down and put green beans and corn in his rectun).

Wth this background here are sonme portions of the transcript
of the videotape interview
Questions and Answers Comment s
Det. 2: Wo are we going to take care of ?
C. On, the bad guys .

Det. 2: Wat was that bad guy's nanme? What did we call hinf



Det. 1: D d you have a special class roomyou were supposed to be
in at the old school, or a special roomyou were in all the tine?
Did you ever |eave that roonf

C.  No.

Det. 2: (Very quickly junps on child to say) Renenber what | told
you? That we always have to tell the truth because we're al
friends and you want to be a policenan.

Det. 2. Are we going to take care of Mommy, Daddy and your friends
for you?

Det. 1: That's what we're here for and we're here to help. WII
you tell nme what you were tal king about with the officer here?

C. About bad guys (rmunbles). Wit a second. (Child |eans over
and whispers to his Mdther). Wlat was his nane?

M .o You' | | have to tel
t hem .

Det. 1: D d he used to cone down and eat |unch with you?
(Child the shakes his head no).

(The child's day care center was in the basenent. The suspect
was the only person who had an office wupstairs and the only
person who canme down and ate lunch with the day care workers.)
Det. 1: Do you renenber what color his hair is?

C Gay.

Det. 1: \What color is his skin? Do you know what a white man or
a black man | ooks |ike?

C. He's a black man.

(The suspect 1is a white man.)

Det. 1: He's a black man? You know what black is don't you? See
Mama' s purse over there? That's black. Does he look |Iike that?
(Child shakes his head no). Then what color is he?

C. He's a boy, black.

Det. 2: Renenber what we were tal king about? Do you renenber what
you told ne he | ooked |ike? Wiuat's the bad man | ook |ike? Does he



have ny col or of skin?

M Does he | ook Iike Monmmy and Daddy?

Det. 1: He does? Color like your Mama's skin?
C.  Yeah.

Det. 1: O K So he's what we would call a white man, right?
(Child nods yes)

Det. 2: Does he wear anything on his face?

(The suspect wears his gl asses.)

C.  No.

Det. 1: Wat kind of bad things does the bad man do?
C. He hits people all the tine.

C He hits a . . . he does this on your cheek. (Hts his own
ri ght cheek)

Det. 2: On your cheek? Does he ever hit any of your friends?
Det. 1: Wuld he hit you anywhere el se?
C.  No.

Det. 2: Renenber |I'mhere to protect you and nothing is going to
happen to you.

C.  (Shouts disgustingly) | KNOW!!

Det. 2: Ch, you're tired of ne telling you that aren't you?
(Child nods yes) (But you know that we're friends, right?

C.  YES!!
Det. 1: Do you renenber what this bad man's nanme is?
C.  No.

Det. 1: Have you ever seen him before?



C. Let nme see here (twi sts and thinks; no answer)

Det. 1: These dolls of mne (Referring to anatomcally correct
dolls. They help me find out when a bad man and a little boy get
together. Now let's pretend that this will be the bad man that you
know (one in his rt. hand) and let's pretend this is you (one in
I[t. hand) | want you to take the bad man and show ne what the bad
man did to you, OK ? Can you do that? Can you show nme what
happened between you and the bad man using these little dollies,
can you? (Child takes a doll in each hand, dances them up and
down, bangs heads together and lets both dolls drop to floor
falling on each other) O K, what el se happened?

C. OK (grabs dolls, dances them up and down and then takes good
doll and crosses it over head of bad doll) it junped over his head.

Det. 1: QOK, but show ne what the bad man would do to you though,
OK? (Child takes bad doll and smacks it into good doll) He would
hit you?

Det. 2: Wren't you taking a nap sonetimes when the bad man woul d
cone?

Det. 1: D d the bad man ever spank you? The child later reported
t he suspect spanked him (Child takes bad doll and spanks good
dol |).

Det. 2: Is that how the bad man spanked you? Show nme again,
didn't see it, just one nore time. There you go, buddy.

Det. 2: Show us what the bad man did to little boys, OK ? (Child
continues to bounce doll) Doit. OK?

C I'mdoing it.
Det. 2. Well, he didn't

Det. 1: D d he do nore than that, did he do nore than just bounce
you up and down |i ke that?

C He did this, boing, boing, voom (bounces doll and flips it
conpl etely over).

Det. 2. Did he hit you?

C Yeah, he hit nme.



(© Boing, boing, boing, voom
Det. 1: And what else would he do?

Det. 2: (Sternly calls child s nanme!) Renenber what we - what you
told nme . :

Det. 2: You're showng us what the bad man did to you. (Child
munbl es and | aughs as he flips doll over and over).

Det. 1: QOK, did the bad man do anything el se to you besides spin
you around and hit you in the face?

Det. 1: D d he ever hit you anywhere besides in your face? D d he
hit you on your (pats self on botton) back here? (Child shakes his
head no) Where would he hit you?

C. He has jeans on and | have jeans on.

Det. 22 Ddn't the bad man ever nmake you take anything off? Show
me with the doll.

Det. 1: Yeah, show us what the bad man did with you, O K ?

C. He takes his pants off.

Det. 1: Well, go ahead.

M Go ahead and do it, it's OK

C  \Wat?

C OK, OK (Starts taking doll's pants down) Now, al nost.

Det. 2: Is that what the bad man did to you? Wat else did the
bad man do?

Det. 1: Oh, he's got his pants pulled down.
Det. 1: D d the bad nan do that to you?
C.  Yeah.

Det. 1: O K Did the bad nman ever touch your wllie? (Child
shakes his head no). (The child in later inter views reported the
suspect touched his penis) (name child uses for "willie.")






Det. 2: Can you show ne what happened to your private parts? Just
show ne what happened to it, OK ? Renenber these things over
here? (points to food)

C.  Uh, huh.

Det. 22 Well, let's pretend they are sonething el se. Wat do you
want to say this stuff is? (Det. 2 hands child a french fry).

Det. 2: Well, let's pretend they are sonething el se.

Det. 2: Yeah, show ne what happened to your private part, using
that (French Fry).

Det. 2: But you show ne what happened to your private part.
(Child goes to good doll). That's good, show ne what happened
It's O K

C.  (Shouts) | KNOW!

C. | got two big ones (shows 2 french fries).

Det. 22 OK  You got two big ones. (Child flips dolls over on
back). O K., there's the private part.

C. Turn it over. (Starts sticking FF in penis)

Det. 2: Yeah, what is that? Wat are we pretending that stuff is?
Is that . . . what is it?

C. I'mcalling these FF' s.
Det. 1: Yeah, but what are we pretending they are?

C. | pretend that these are (?) food! (Starts inserting FF into
dol|l's botton).

Det. 2: These are food. Oh, is that what happened to the food?
C.  Yeah.

Det. 1: \What are you doi ng now?

C. Putting it back here.

Det. 2: Yeah, how conme you are doing that? D d sonebody show you
to put that there? Wo showed you to put that there? D d sonebody

show you to put that there?

C Yes.



Det. 1 and Det. 2: Who? (in unison)

C (Gows loudly) MOMW!!

Det. 2: \Who?

C.  Mmmy. (Wen t he detective receives an answer that he

doesn't Dbelieve he tells the child that he gave the wong
answer .

Det. 22 No. Mmy didn't show you. | think sonebody el se showed
you.
C.  Uh huh.

Det. 1: Did sonebody el se show you to put food back there? Was
t hat supposed to be food or supposed to be sonething el se?

(The detectives never questioned the nother regarding the child's
accusation.)

C. It supposed to be food.
Det. 1. O K

Det. 2: Wwo put that food back there? Wo put that food in there?
Who's this guy? (shows child bad doll)

C. Bad guy.

Det. 2: Show us what the bad man did.

C.  Umm boom (drops FF aimng at good doll on floor).

Det. 2: You're going to help nme with the bad man.

C | mssed it (FF doesn't hit doll) m ssed, m ssed, m ssed.
When the <child clained food was put in his rectum they
never asked him if that was really true. It is only when he
clains french fries were thrown at him that they doubt his
story.

M Is this really true?

C (Yells loudly at nother) YES!'!



Det. 2: After you show us what the bad man did, I'll |let you put
nmy handcuffs on the bad man and we'll take himaway.

Det. 1: What woul d he do?

Det. 2: Show us what the bad man would do. (Child throws FF on
floor at doll). No?

C He did so.

C | knowl'mtalking . . . he would do this (throws another FF at
dol l).

Det. 1: He would throw things at you?
C.  Uh huh.
Det. 1: Well, what were the things he would throw?

(The child 1is already incorporating the french fries (FF) into
his story.

C FF or Dani sh

Det. 1: | know, but who was the one that put the (picks up FF and
puts on good doll's penis).
C.  Just bad guys.

Det. 1: Well, without a nane, we can't put handcuffs on sonebody
that's for sure. W have to have their nane.

M [t's K
C Let nme see, what's his nanme?

Det. 1: Wuat would | call this guy if he was the bad guy. | gotta
name this doll.

C Mom what's his nane?

(Several times throughout the interview the child would ask
his nother to tell himthe nane of the suspect.)

M | can't think of a good nane.

Det. 1: Wat's the bad guy's nanme that |I'mgoing to keep away from
your friends and protect your nommy and daddy fronf



Det. 2: What's that bad man's nane? The guy at the gas
station's nane?

(Prior to the interview the nother had told the police that
she and the child had seen the suspect at a gas station.)

Det. 2: Yeah, but you gotta tell ne so | can go get him and
protect your nommy and daddy and your friends.

C It was .

C. | don't know his nane.

Det. 2: Yeah, you do.

C. | don't know his nane.

Det. 2: He used to cone down and The only person who fits eat
lunch with you. Who was the this description given to guy,
renmenber? Wen you were taking the child by Det. 2 is a nap
and this guy that woul d cone t he suspect. and get you from your

nap? (Child sighs). You alnost said it.

C. \What?

Det. 2: Were did he take you?
Det. 2: Were did he take you?
C. MDonal d's.

Det. 2: He took you to MDonal d' s? No, he didn't. He took you
someplace in the building. D dn't he used to take you soneplace in
the ol d school ?

The police testified that in this interviewthe child said t he
suspect took him to his office and they did not renenber saying
the suspect took himto MDonal d's.

THE SOUND ON THE TAPE | S BLANK FOR 45-50 SECONDS

(The police testified that they nust have accidentally di sconnected
t he m crophone. They testified that during the 45- 50 seconds that
t he sound was off the child nanmed the suspect. This was nore than
forty (40) mnutes into the interview after the child had been



asked nore than 20 tines to nane the suspect and he had been unabl e
to.)

DETECTIVE 2 |S SHOM SHAKING CH LD S HAND JUST PRIOR TO SOUND
RETURNI NG

Det. 1: So the suspect (nanes suspect was at the church?

Det. 20 Here |l tell you what. Let's take care of (the suspect).
Yea, we gotta put our handcuffs on (the suspect), don't we? Cause
he' s bad. Put these old handcuffs on (the suspect) and lay him
down here. O K ? | s that better?

Det. 1: So (the suspect) is the one that used to take these things
(picks up FF) and put on your privates. |Is that what he would do?
Det. 2: He can't get you anynore because |'m protecting you.

Det. 2. D d (the suspect) touch your willie?

Det. 1: D d (the suspect) touch your willie? (Child ignores the
detective) Huh?

Det. 1: Wuld the suspect take his hand and touch your willie |ike
t hat ? (Reaches over and flattens wllie) Wuld he do that
sonetinmes? (Child acts and | ooks puzzl ed).

Det. 2: That's O K

Det. 1: You can tell ne if he did.

Det. 2: It's OK because we're friends.

C He didn't.

Det. 1: He done it? (Child shakes head no). He didn't? (Child
keeps shaki ng head no). He didn't (Still shakes head no). He
never touched your willie? (Child continues to shake head no).
How di d he get the Danish by your willie then? How did he do that
if he didn't touch it? Wuld he tell you to do it?

(The police wll not accept the child' s answer even though he
has consistently denied this throughout the interview)

C. No (Picks up FF)



Det. 1: Then how did he do it?

C. Put this right here (puts FF on doll's eye) this right here (on
other eye) and this right here (on nose).

C: O. K (Puts both hands up to doll's mouth as if putting
sonething in nouth). Put (inaudible) on him and they do this
(takes doll) nove ny coke and hanburger. |1'mgoing to do sonething
and nove ny food and gl ass .

Det. 22 QO K  Show ne where (the suspect) put the green beans.

C.  You green bean? (Looking at FF Det. 2 is holding).

Det. 2: | got the green bean (Child taps doll's penis). (The
suspect) would put the green bean here? (No response)

Det. 1: Wuld he touch you when he put the green bean there?
C.  No.

Det. 22 Wuld he just lay it down like this? (Lay FF beside dol
and child nods yes).

C. (Takes his FF and puts in doll's hand) and I'Il put mne right
her e.

Det. 2: And you'd put your green bean there?
Det. 1. OK
Det. 2: | guess we need sone corn now too don't we?

Det. 1: Yeah, see if we can find some corn. (Leans over | ooking
at food)

C How about

Det. 2: Here's sone corn (leans over and picks up nore FF). W
need this as corn, where would the corn go? Show ne.

C. (Points to doll's nouth) In the nouth
Det. 2: But didn't the corn

go . . . you told ne once soneplace else too . . . let ne renmenber
it was . . . where?

C. (Gabs doll's penis) Squish this.



Det. 1 and Det. 2: (Unison) Squish that?

Det. 2: W held onto that?

C. (Takes FF off doll and hands to Det. 1 (Points to doll's penis
and | ooks at Det. 2 and says) You hold onto that. (Det. 2 holds
dol1's penis)

Det. 2: Who would hold onto that? (meaning penis)

C. (Hands Det. 1 FF) Hold that.
Det. 2: Wwo would hold onto this? (penis)

Det. 1: Who would hold onto that while you would roll over?
C. You (rolls doll over on stomach and Det. 2 hangs onto penis)

Det. 22 Who aml? Wwo am| pretending to be? AmIl . . . who? Am
| that bad man?

C.  Nooo.

Det. 2: Show ne what the bad nan would do with the corn (hands
child a FF and child inserts into rectum Wiy would he put it
t here?

C. Because.

Det. 2: Because why?

Det. 1: And then what would he do?

C Gve ne this FF.

Det. 2: \What's that now?

C. (Puts in doll's right hand) This was in this hand.

Det. 2: Well, who held your willie?

C. \Were's that other FF?

Det. 1: (Picks one up off floor) Mist be here.

Det. 2: Wwo held your willie? Wen this was happeni ng who woul d
hold onto your wllie?

C.  You can |l et go.



Det. 2: (Let's go off penis) | can |let go because nobody held
onto your penis? Then you would lay |like this? (Det. 2 pats dol
on back)

Det. 2: But this is the suspect. The suspect has to go to .
away.

C.  Huh?

Det. 2: (The suspect) has to go away so we can't play with this
one.

C  \Wy?

Det. 1: Because (the suspect) . . . you know . . . Dd
anybody say sonet hing about hurting you?

C. Then put these handcuffs on him

Det. 22 OK

Det. 1: So he won't hurt you, right?

Det. 2: And he's not going to hurt your friend is he?
C. And pretend this is the police doll.

Det. 2: Where did (the suspect) take you? (Child ignores
guestion).

C. Pretend this is the police guy.

Det. 2: Where did (the suspect) take you. (Child ignores
guestion).

C. Pretend this is the policeman, O K. ?

Det. 22 QO K But where did (the suspect) take you? He took you
soneplace in the building didn't he?

Det. 2: Renenber when (the suspect) woul d take you places? (Child
ignores the detective)

Det. 2: Tell nme where he took you, buddy?

C | don't know.



Det. 2. Wll . . . you told ne before now, renenber at the school ?

C.  (munbles) MDonal d's.
Det. 2: Well, no, we didn't go to McDonal d's.

C. So | can order food.

Det. 2: (The suspect) took you soneplace in the school didn't he?
By yourself didn't he?

C | don't know.
Det. 2: Yes he did. Tell the truth, renenber?

Det. 20 (Turning to child) Were did he take you? Were did he
take you? Huh? Wiere? Hurry up and tell nme. Yell it out like
you did before.

(Inthis interviewthe child never clainmed (the suspect) took him
anywhere in the building; yet the police testifiedthey were
sure he said the suspect took himto his office in the building.

C. He took nme to McDonal d' s (whi spered)

Det. 2: Were did he take you in school, buddy? Were did he take
you in school ?

Det. 22 OK Wy don't we all go home now and then I'Il cone over
to your house at 7:00 o'clock, OK ?

B. Medical Exam nation and Fi ndi ngs

1. In nearly every nmetropolitan area "l aw enforcenment and
child protection workers quickly learn which exam ners are nore
likely to make findings supportive of an allegation of nolest.
Most often those examiners are attached to a " sex abuse
team " (9). In the St. Louis netropolitan area, the police and
Division of Famly Services workers have | earned which sex abuse
teamis nore likely to make findings supportive of an allegation
of nolest. Since |I have been involved in nunmerous cases where a
wel | - known doctor (head of a sexual abuse teanm) has found evidence
(consistent with sexual abuse), | wll use that doctor's previous
testinmony in those cases to denonstrate how to attack nedica
findi ngs of sexual abuse.

2. The nost inportant notion an attorney can file when faced
wi th nmedical findings consistent with sexual abuse is to attenpt
to have the child exam ned by another doctor. It is not wunusual



for one expert to examne a child and report physical findings of
nmol estati on and anot her expert to exam ne the sane child and find
none ( ) .

In a crimnal case, no Mssouri statute or rule authorizes a
trial court to order a physical or nental examnation of a
prosecution witness and appellate courts have upheld trial courts'
refusals to order nental examnations. State v. dark, 711 S . w2ad
885 (Mb. App. E.D. 1986); State v. Wallace, 745 S.W2d 233 (M.
App. E.D. 1987). However, in State v. Johnson, 714 S.W2d 752
(Mo. App. WD. 1986), the Western District disagrees with the .pn2

Eastern District's ruling in State v. Cdark that a trial court
never has authority to order a nental examnation of a prosecution
W tness. The Johnson case suggests that Mssouri trial courts have
authority to order such an examnation ("W note only that the
t houghtfully wought decisions of wvirtually all jurisdictions
whi ch have considered the essential question recognize just such
a discretion in a trial court to protect the integrity of the
fact-finding in a crimnal case -- the want of a rule or statute
notw thstanding.") State v. Johnson, supra at 758 fn. 6. (See
State v. Johnson at 757-8 for a discussion of cases from other
states).

M ssouri Suprene Court Rule 60.01(a) allows a court in a
civil case to order a party, or a person in the custody or under
the legal control of a party, to submt to physical or nenta
exam nat i ons. Consequently if a juvenile court proceeding or
donestic relations case is pending that involves the child a
physi cal exam nation can be ordered.

3. To date, there are only two studies where doctors have
attenpted to establish what findings occur in normal children
Both of these studies are considered authoritative studies and are
very useful in cross exam ning experts who claimthey have found
evi dence of sexual abuse. |If |lawers becone famliar with these
two studies, they can denonstrate to judges and juries that
"experts" are reporting as "findings of sexual abuse" findings
which comonly occur in children who have not been sexually
abused. The two studies that report what findings occur in the
genital and anal area of young children who have not been
sexual | y abused are: (1) Emans, Wods, Flag, Freeman, "Cenita
Findings in Sexually Abused, Synptomatic and Asynptomatic Grls."

Pediatrics, V. 79, No. 5, My 1987 and (2) A study done by Dr.
McCann, Dr. Voris and Dr. Sinmon which is not in print yet but
which was presented at a neeting in St. Diego in January, 1988
sponsored by the Center for Child Protection of a San D ego
children's hospital. Dr. McCann's findings as presented at that
meeting are contained on audio cassette tapes and wll soon be
publ i shed (13).



Dr. Lee Coleman has recently witten an article entitled
"Medi cal Exam nation for Sexual Abuse: Are W Being Told the
Truth?" In that article he summari zes sone of the findings of the
Emans and McCann studi es:

"Emans, et al.attenpted to conpare three groups of girls: abused
(Group 1), asynptomatic and non-abused (G oup 2) and synptonatic
and non-abused (G oup 3). This study has serious flaws. The
exam ners were not blind to which category each girl bel onged; no
information is given on how certain it was that alleged nolest
victinme were true victins; and examners were not randomy
assigned. Instead, the | ead author was the exclusive exam ner of
girls assuned to be nol est ed.

Nonet hel ess, the authors deserve credit for at |east addressing
what has been ignored by so many others. They concluded fromtheir
literature search, just as | have fromnmy own, that “~no previous
study has reported the incidence of various genital findings in
girls . '

Presence or absence of 20 genital findings were recorded on each
chi | d. These included hynenal clefts, hynenal bunps, synechiae
(tissue bands), |abial adhesions, increased vascularity and
erythema (redness), scarring, friability (easy bl eeding), rounding
of hynenal border, abrasions, anal tags, anal fissures, condyl oma
accum nata (venereal warts). These are the kinds of findings which
are being attributed to sexual abuse in courts across the | and,
despite their having been "no previous study.'

Their findings: "the genital findings in Goups | and Il were
remarkably simlar . . . there was no difference between G oups |
and I'll in the occurrence of friability, scars, attenuation of the
hymen, rounding of the hynmen, bunps, clefts, or synechiae to the
vagi na.' These findings, in other words, are not specific to
nol est .

Emans, et al. do claimthat only the abused group showed hynena
tears and intravagi nal synechiae. Doubts about this, however, are
raised by the results of the only other research effort done so
far. It is not yet in print, but Dr. John McCann has recently
di scussed the findings. McCann, Voris and Sinon have taken a
di fferent approach from Emans group. They have taken on the very
necessary task of trying to establish the range of anogenital
anatonmy in normal children. Wthout such data, the "findings' so
regularly attributed to nolest are essentially neaningless. That
there are as yet no published data on this is itself highly
significant.

At a neeting in San Diego in January, 1988, sponsored by the Center






- - Intermttent dilatation, said by Hobbs and Wnne to be clear
evi dence of nolest, was found in two-thirds of the children.

Recal | that Emans found that while abused (by " history' at |east)
girls were remarkably simlar to non-abused but synptomatic
(infections, rashes, etc.) girls, hynenal tears and intravagi nal
synechi ae were said to be found only in the abused group. W now
see the McCann's group finds that it cannot be sure what is a tear
and what is a normal asynmmetry, and that they "“saw intravagi na
synechi ae everywhere.'

What little research exists, then, shows that a small group of
sel f-appointed "experts,' given credibility by an all- two-eager
| aw enforcenent and child protection bureaucracy, has msled the
courts, falsely "diagnosed sexual abuse, and danaged the |ives of
count | ess non-abused children and fal sely accused adults.” (9)

4. Have the "experts"” in our netropolitan area reported as
proof that a child has been sexually abused findings which occur
in a large percentage of non-abused normal children? The answer
is a definite yes. To illustrate, I will take testinony fromthe
"expert" in our netropolitan area and conpare it to the recent
studies referred to above. The nedical finding that | will use as
an illustration is an anal tag. An anal tag is defined "as a
mound of skin on the anal verge which may be associated with or
have resulted froma fissure.”

The followng testinony was given by the prosecution's
"expert" at a prelimnary hearing:

Q \What physical findings nust be present
bef ore you can specifically concl ude based sol ely upon the physi cal
findings that the child has been sexually abused as regards the
anus?

A. Tags and tears. Dilation. And these children, the history
becones very pertinent and your behavioral indicators. You need to
show dilation, and | think -- you should ideally if at all
possible, dilation and tears and tags and funneling. They are all
physi cal findings.

Q What I'masking you is, is based solely on physical findings
what do you have to observe before you can concl ude positively that
that child has been sexually abused through anal i ntercourse?

A.  Any of the things | nentioned.

(Qbj ection made and overrul ed.)

Q Wiat physical evidence nust you have, or nust any pediatrician
or expert in this field have before they can concl ude based solely



upon the physical finding that the child has definitely been anally
penetrat ed?

Not hi ng el se.

Wth nothing else --

Q
A. After a kid' s physical exanf
Q Yes.

A. And | had no other input but that physical exam if | saw a
tear or atag | would say this child would be very likely to have
been sexual | y abused, getting sonme history, getting sone --

Q But you're still not answering ny question --

A.  But | have answered your question.

Q M question is what physical findings nust you see before you
can conclude positively that this child has been anally penetrated
not know ng any ot her behavioral indicators or background?

A. Dilation.
Q Let ne stop you there.

(At this point the expert testifies on the significance of dilation
of the anus. According to MCann's study, dilation can be a nornal
finding in children who have not been abused. Since I am only
di scussing anal tags, | wll not discuss this any further).

Q Oher than dilation what other physical findings nmust you see
for you to determine that without a doubt this child has been
anally penetrated if you have no history or no background on the
child or any behavioral indicators?

(Qbj ection made and overrul ed).

Q Oher than dilation is there anything el se as far as physi cal
findings where you can | ook at the anus of a child and determ ne
based solely upon the physical findings that that child has been
anal |y penetrated?

Yes. Tags.

O

And how many tags do you have to find before --
A. One is sufficient.

Q So when you find one tag you can conclude that that child






abused could have been the result of causes other than sexua

abuse. If the defense attorney can show that the particular
finding could be the result of causes other than sexual abuse, you
may be able to establish reasonable doubt. If the expert is one

used by the prosecution, that expert may not admt that the
finding has many causes.

How do you get the State's expert to admt that the finding
has many causes? Again, | will illustrate this through testinony
in a case | handled. This is the sane expert that prosecutors and
DFS workers consider to be the |eading expert on child abuse.
This testinmony occurred at a prelimnary hearing where | cross-
exam ned the State's expert:

Finding: Small scars and dinples on child' s anus.

Testinony: 1Isn't is true that passing | arge stool can cause snall
scarring?

A. Yes.

Q Wiat else can cause snall scars other than passing | arge stool
and sexual abuse.

A. | don't think of anything el se.

Q You don't know of anything in the literature that woul d cause
smal | cars?

A. |'"'m sure there nust be sonething. Turns to judge: He nust
have found sonet hi ng.

After the prelimnary hearing but prior to trial, | had to
di scl ose what authoritative sources | intended to use at trial

The State's expert apparently read those sources because when he
testified at trial on direct exam nation he testified as foll ows:

Q By prosecutor: Now, what other things can cause scars in a
child s anus like this?

A. Very few things. But you can get anal trauma and anal probl ens
with chronic constipation. You can get it wth severe diarrhea,
expl osive diarrhea in which people have. And you can also get it
wi th chronic colonic disease.

To prepare for ny cross-exam nation | spent several hours at
the St. Louis University Medical Library to obtain authoritative
sources which discuss the various causes of scars on a child's



anus. After spending only a few hours at the nedical library, |
had obtained authoritative sources that indicated any of the
follow ng could cause scars on a child' s anus:

1. Constipation.

2. Any trauma to area: ranging fromthe child acidentally
sitting on a sharp object to intentional injuries.

3. Scratching induced by eczema or other perianal condition;
i.e., child does not w pe hinself thoroughly.

Crohn' s di sease.

Anal stenosis.

o o k

Crypt abscess.
7. Juvenil e polyps.

8. Peri anal inflammati on.
9. Inflammatory bowel disease.

10. I nproper insertion of anal thernoneter.

11. Insertion of finger, either child s or adults while
wi pi ng child.

12. Di arrhea.

13. Gving a child an enema - if not done properly can cause
a small scar.

At the trial this "expert" was then asked, on cross-
exam nation, questions such as the follow ng:

Q And you have previously testified that Nel son's Textbook on
Pedi atrics is an authoritative source, isn't that correct?

AL On pediatrics, yes, sir.

Q Let ne ask you if you agree with this statenent in Nelson's
Text book on Pediatrics: "The causes of nost anal fissures and
scars are often not evident but nmay be secondary to consti pation
wi th passage of large stools, scratching induced by irritation from
enterobius vermcularis or eczema or other perianal conditions."

A, This child did not have eczena. And eczena doesn't usually
attack that area. But if Nelson said it, | guess it's feasible.



Using this sane approach with each of these causes the
State's expert admtted that every one of the itens in the above
|ist can cause small scars on a child' s anus simlar to the one he
"al | egedl y" observed on this child' s anus.

| then finished this part of ny cross-examnation with the
foll om ng questi ons:

Q Doctor, there's other things besides which | have |isted here
that can cause scars in a child s anus, aren't there?

A.  That | ooks pretty thorough to nme. There m ght be other smal

Q Have you previously testified that everyone knows in any
Situation in nedicine you can list at least 50 things that can
cause the sane thing?

A.  Sure. You can get --
Q | don't quite have 50 though, do I?

A. No, but you give a differential. And you' ve got to take, as |
said at that tinme too, if a child comes to you as to why that scar
is there, then you can list 50 things that can cause it. But when
a child cones and gives you a history, then that list is dimnished
in size.

Q Let ne ask you about correct procedure on exam ning a child.
Are you famliar with procedures used and recommended in other
states where the doctor does not hear the history before exam ning
the child because of the biasing effect, that the studies have
shown that if you are told a child is sexually abused, you are nore
likely to find evidence of that and ignore other possible causes?

A. | imagine that could be feasible in a place that doesn't see a
| ot of Kkids.

Q \When you attended the summt conference in California, wasn't
that a recomendation and isn't that what they use in San D ego,
that a doctor does not get to hear the history before he exam nes
the child because if you hear a history that has a biasing effect
on any nornmal individual?

A. | guess that's feasible, but | think that the history is
i nportant too.

Q Before you exam ne the child?

A, Yes, sir, | believe that is. I'dlike to believe | wouldn't be



bi ased by that.

6. In the above exanple, we saw that the expert initially
clainmed a particular finding could only be caused by two things --
constipati on and sexual abuse (in this case forcing a stick into
the child s rectun). The expert clainmed he asked the parents if
the boy had ever been constipated and when they denied
constipation he concluded the small scar on the anus was
"consistent with sexual abuse as related by the child." He then
advi sed the police and parents of his opinion.

This expert did not tell the police or the parents that this
smal| scar could have fifty other causes. Nor did he inquire into
the child' s nedical history to determne the |ikelihood of these
ot her causes. The parents and police interpreted this expert's
conclusion that the small scar was consistent wth sexual abuse as
medi cal proof that the child was sexual | y abused. From that point
on, any hope for a neutral investigation was | ost forever
(Col eman, p. 3). Everyone who then interviewed the child,
i ncluding his psychol ogi st, admtted they assunmed the child was a
victim of sexual abuse because of this expert's findings -- the
investigation into the truth or source of the allegation stopped.

This expert's phrase that the physical exam nation of the
child showed evidence "consistent with" sexual abuse neans very
little. Dr. Coleman describes the term "consistent with" as a
pseudofi ndi ng:

"Li kewi se, it m ght seem obvious that a normal ano/genital
examnation is no help in establishing nolest. Such nor mal
exam nations are, nonetheless, frequently ternmed "consistent wth"
sexual abuse. Rarely have | seen this followed by a statenent
indicating that a normal examnation is equally consistent with no
abuse .

G ven that many victins of npolestation show no physica
results, it follows that every child s anatony is "consistent with'
nmol est because normal anatony is also consistent with non-traunmatic
nol est. "

Not only does this "pseudofinding" often stop the truth-
seeking process, at tines it starts a false allegation. If a
parent, police officer or DFS worker is told that the expert found
medi cal findings consistent wwth sexual abuse it oftenis only a
matter of tine before the interviewer's bias (in this case a
belief that there is medical proof of nolest) results in the child
affirmng the interviewer's belief.

7. | began this section with a recommendation that you
al ways attenpt to obtain a second nedical exam nation of the
all eged victim The case | have been discussing in this section



is a good exanple of why a second exam nation is inportant.

In his nmedical report and at the prelimnary hearing, the
State's expert did not indicate the size or shape of the small
scar he clains to have observed on the child s anus. In
depositions he testified as foll ows:

Q Was this small well-healed scar at six o' 'clock as large as a
mllinmeter?

A. | don't recall.
Q Ws it snaller than a mllineter?
A. | don't recall.
At trial in this case this "expert" gave the follow ng

testinony on direct examnation regarding the size of this alleged
scar:

Q Wwell, first, about how big was this scar?
A. . . . |l din"t neasure it. It's hard to say, but | know it
would be at least a centineter. Maybe | onger. ( Not e: A

centineter is 10 tinmes longer than a mllineter).

On cross-exam nation this expert admtted that he did not
docunent the size of the scar by either photographing it, draw ng
it in the nmedical report or indicating the size in his nedica
records. He also testified that he had no records that would
refresh his recollection as to the size of the scar. He was then
confronted with the testinony he had given approximately 10 nonths
earlier:

Q Have you ever given different testinony as to the size of that
scar in this case?

A. Not that | recollect. Again, | didn't nmeasure it. It's hard
to say. | mght have given different sizes. | mght have said
sonething other, but ny recollection at this point is that that
woul d be about it.

Q Wwell, you wouldn't be m staken and be off as nmuch as 10 tines
the |l ength, would you?

A. | don't think so.

When this expert was confronted with his previous testinony
that he did not recall if the scar was snaller or larger than a



mllimeter but he now renmenbered it was at | east a centineter, he
testified as foll ows:

Q Well was your nenory better a year ago or is it better today?

A | don't recall it. | didn't recall then and again | said |
would think. | didn't say it was one centinmeter. | said | would
think it would be at |east that |ength.

| had requested that this child be exam ned by another expert
but this request was denied. |In the hearing on the notion for a
second exam nation, | introduced evidence that the State's expert
had on previous occasi ons observed evi dence of sexual abuse that
other experts failed to observe when the child was seen by a
second expert. |If a second opinion had been ordered at |east the
size of the scar would have been determ ned and the size of the
scar woul d not have grown fromthe depositions to the trial.

8. Even when you cannot obtain a second exam nation of the
alleged victim you may still be able to contest the existence of
a particular finding. This can be acconplished by obtaining a
conpl ete history of any nedical conplaints nade by the child
(through a deposition of the child s parents and through the
pedi atric records of the child) and denonstrati ng how t he nedi cal
history is inconsistent with the allegations being nade by the
child. For continuity, I will again use the child with an alleged
smal | scar on his anus as an exanpl e. In this case the State
charged the defendant wth forcing a stick into the child's
rectum According to the father of the child, the child said the
Def endant held onto the stick with both hands and nmade three quick
thrusts with his hands when he forced the stick into the child's
rectum

I n depositions of the child, the child at first said there
was no pain when the stick was forced into his rectumand then he
said it hurt just a little. However, at trial when the State
asked the child if this was one of the child s nost painful
experiences, the child answered in the affirmative.

The State's expert testified that this small scar on the
child s anus (size disputed) was consistent with the child's
all egation that a stick had been forced into his rectum The
nurse who worked with this expert had not told himthat while she
was interviewng the child he took her scissors and told her the
def endant had al so stuck those scissors into his rectum However ,
when | pointed that out to this expert, he said the small scar was
al so consistent wth pointed scissors being forced into the
child's rectum His testinmony on this is as foll ows:

A. . . . | examne the child and | see a scar. And | say that
scar is consistent with what the child says.



Q And if you didn't see anything, no findings at all, that also
is consistent with what the child said, isn't it?

A. It can be, yes, sir.

Q And in fact, no findings at all are consistent with what the
child said?

A. That's feasible. Besi des, 50 percent of children who are
sexual | y abused show no fi ndi ngs.

Q So there is nothing that is inconsistent wwth what the child
says according to you, is there?

A.  According to everyone who works in the field.

Q Let nme ask you if you agree with this statenent in the
Medi ci ne, Science and the Law by Dr. Paul. "Fissures, scars, and
anal verge, hematoma can both result from the passage of
constipated stools so great care nust be taken in the
interpretation of such a solitary finding. History of any sudden
change in an infant's bowel habit is of great inportance. A child
previously potty-trained and regular in his bowel habits who
suddenly resents being pottied or refuses to have his bowels hel ped
is frequently found to have sone injury to his anal verge. Such
a history is associated with a history of an all eged sexual assult
and with clinical findings of anal verge injury is good

corroboration. Any child who has been the victim of anal
penetration wll experience pain on defecation for sonetine
afterwards and this disconfort will persist even in the absence of
an anal fissure or scar. If a fissure or scar is present, the

di sconfort may persist for as long as two weeks. So specific is
that the doctor should view with great suspicion any history where
there is no conplaint of pain on defecation. Such a history is

i nconsistent with penetration.”

A. | don't knowif | agree with that entirely.

Q Let ne ask you if you agree with this statenment in Nelson's

Text book on Pediatrics regarding fissures and scars. "Pain on
defecation and frequently refusal to defecate are the principle
mani festations of an anal fissure."” Do you agree or disagree with
t hat ?

A. Fissure, oh, yeah, anal fissures are common. They don't often,
t hey usually don't scar.



Q Because they're | ess severe than what causes a scar?

A. Breaks in skin. You get little fissures on the |lip the sane
way. A break in the skin. Tender, heals, doesn't |eave a scar.

Q So it's not severe?

A. Has to be deeper to |l eave a scar, yes, sir.

Q So a principle manifestation of what the child would have shown
because of this scar would be pain on defecation and refusal to
def ecate?

Does Nelson list in there sex abuse as a cause of scars?

No, he doesn't.

Q

A.  Then he's not conplete either, is he?

Q I'Il get to the American Medical Association D agnostic list in
a mnute. Now, Nelson, that's a national publication, textbook?

Yes, sir, it is.

A

Q You've also told ne that another book which is in pediatrics is
Current Pediatric D agnosis and Treatnent, ninth edition, edited by
Kenpsey and Silver; is that correct?

A Yes, sir.
Q And that's an authoritative source, isn't it?

A. It's considered, yes, sir.

Q Let nme ask you if you agree with this statenent as to what
findings the child will have if they've had a small scar or fissure
on their anus. And it's in Current Pediatrics D agnosis and
Treatnent. "The infant or child cries with defecation and will try
to hold back stools. Sparse bright red bleeding is seen on the
outside of the stool or the toilet tissue follow ng defecation
Fi ssure can often be seen if the patient is held in the knee-chest
position.”™ Do you agree with that?

A Yes, sir.
Q So again we have --

A. That's why it's a vicious circle. Children who are sexually
abused can have, get a history of chronic constipation.



Q And did you ask his parents if the child ever had a history of
pai n on defecation?

A | don't recall if I did. | don't think I did.

Q Doctor, are you famliar with the medicine, Anerican Mdica
Association's journal where the council on scientific affairs has
listed a diagnostic list of factors you look for to determne if
there's been child abuse or child sexual abuse?

A If that's it.

Yes. Are you famliar with the AMA di agnostic and treatnment
QU|deI|nes concerning child abuse and negl ect?

A Yes, | think | have seen that.

Q kay. Let ne ask you a specific question about that.

A.  Sure.

Q There is a |list of approximately 16 itens, signs of sexua
abuse, physical signs. Let ne ask if you agree with these, any of
the followi ng physical signs may indicate sexual abuse: D fficulty
in wal king or sitting.

Sure.

Did you have any history of that --

No, sir.

- - fromthe chil d?

D d you have any history of torn, stained or bloody underwear?

No, | did not sir.
Brui ses or bleeding of the perianal area, did you find that?

No, sir.

o >» O>» O O > O

Recurrent urinary track infections, gonococcal, syphilis,
herpes spermor acid toxilate, lax rectal tone. D d you find any
of that?

A. No, sir.
Q Is there anywhere on this list put out by the American Medi cal

Association scientific affairs published in 1985 that says that
smal | scars on the anus are physical findings of sexual abuse?



A Well, | don't think it's a conplete list. They listed, the
nmost uncommon thing is not there. It just doesn't, that's not the
conplete list either. | think that's inconplete.

Q So they left out --

A. If they left out scars, | think that's an oversight on their
part. They also left out normal findings as a finding too. So |
think that's an inconplete |ist.

Q This is the Journal of Anerican Medical Association, isn't it?
A Yes, sir, it is.

I n cross-exam nation of the parents, it was brought out that
this child had never been constipated, had never had conplaints of
pain on defecation and had never nmade conplaints of pain to his
anal area (except once approximately two weeks after his renoval
from the school where the abuse allegedly occurred). Furt her
his parents had never observed any blood on his wunderwear or bl ood
in his stool. The child' s pediatric records were introduced to
show that this child was never taken to his pediatrician for any
conplaints of pain or injury to his anus or rectum

The defendant's expert testified anong other things (1) that
a small scar on the anus could not properly be identified as a
scar by sinply looking at the scar as was done by the State's
expert, (2) that the State's expert's failure to "docunent" the
scar by photographing the scar or at |east describing the size and
shape in his medical report was not consistent with standard
medi cal procedure, (3) that if in fact the child had a small scar
on his anus there should have been a history of constipation or
pain on defecation, and (4) that if in fact the child had a smal
scar on his anus the child s pediatric records and history as
given by the parents provided a nunber of alternative explanations
for a small scar.

The defendant's expert strongly disagreed with the State's
expert that a small scar on the child's anus is "consistent with"
the child' s story that a stick had been forced into the child's
rectum The defendant's expert explained that due to the size of
a young child' s anus and rectum a stick forced into the child's
rectumin the manner alleged by the child could have caused severe
injuries to the child and there would have been pain and bl ood
associated with the injury.

9. Do not be afraid to challenge the qualification of the
"expert" who clains to have diagnosed findings consistent with
sexual abuse. When | first becane involved in child sexual abuse
cases, the police, DFS workers and prosecutors extolled the



qualification of their "expert." However, when | investigated
this expert's qualifications, he cane up short in several areas.
Two of those areas that should be brought out on cross-
exam nation are:

(a) Inpartiality: The "expert" used nost often by the
State testified in the trial referred to above that he had never
testified on behalf of the defense.

(b) Publications: The "expert" used nost often in St.
Loui s has never published, in a journal or textbook, an article on
sexual abuse. Yet if you do not tie him down on this point he
will testify as foll ows:

Q Have you published any articles in this field - sexual abuse of
chi | dren.
A.  Yes, | have.

Q Oay. And | served you with a subpoena. D d you bring those
articles that the subpoena required you to bring today.

A.  They weren't published at the tine.

Q | served you with the subpoena |ast week. Are they still not
publ i shed.

A. They're in, they're in, yeah, they're published now. They're
in the book that | presented, not in this, not in sexual abuse,
not, the article | published pertains to urethral dilation in
girls. And it's in the proceedings of the international neeting
that was held in Rio do Janeiro.

Q The only article you've published is published in Brazil?

A. No, it's published here. It's published in Denver, out of
Denver.

Q Ckay. And | served you with a subpoena and asked you to bring
every article, every paper you ve ever witten. D d you bring that
wi th you today?

A No, sir, | didn't.

Q Wat is this one article you say you' ve published? Wat does
it have to do with?

A. Vaginal findings in girls.



Q And what this is is they typed up a transcript of your speech
in RRo Do Janeiro; is that correct?

Q And these are speeches you gave and soneone tape- recorded it
and typed it up; isn't that correct?

A No. They weren't speeches. They were submtted papers and
then | talked on the submtted paper.

Q Have they ever been published in any authoritative table such
as in pediatrics?

A.  No.
Any published in an authoritative textbook?

Q
A.  No, sir, they have not.
Q

. WIIl you have tine after you | eave here today before this case
is over to bring your article back to us?

A.  Not back. | can probably find a way to get it to you, sure.
Q ay. You'll do that for us, won't you.
A, Certainly.

This trial |lasted another two days and this article was never
brought in to the court.

There is no doubt that nmany "experts" are experts because of
their experience. The fact that an expert has not published does
not make that person any |less of an expert. However, "experience"
does not necessarily nmake the person an expert. |In assessing what
wei ght to give an expert's testinony because of his experience,
consider the foll ow ng comnments:

"Finally, a note on "experience." Experience, |ike consensus,
is not enough to nove fromconjecture to science. Feedback, i.e.,
controlled testing of ideas through research, is necessary to be
sure that one's experience is not filled with incorrect notions
t hat go unrecogni zed. Thousands of wonen, for exanpl e, underwent
radi cal mastectony because highly experienced surgeons, and doctors
in general, believed it was the best way to save |ives. Oly
subsequent research denonstrated that sinple nmastectony saved as
many |ives.

The situation is even worse when the doctor's opinion wll
itself influence the ultimate findings of the justice system |If






APPENDI X " D"

( SUSPECT CHARGED W TH TAKI NG FOUR- YEAR OLD BOY
FOR WALK AND WHI LE ON THAT WALK PUTTI NG
STICK IN CH LD S RECTUM

Charge, and the Suggestions Leading
Up to the Charge

Questions and Answers (as testifi- Suggesti ons: (Def ense

fied to in prelimnary hearing

attorney's opi nions)

1. Prior to Decenber 15, 1986 1. No suggestions made
child had never told his to child by his parents
parents anythi ng suspi ci ous
about his Day Care or the
suspect .

2. 12/12/86 - R ght after the 2(a). In these questions
first tel ecast on the news, not her suggest ed t hat
not her started questioning soneone touched the child
child. She asked the where they shoul d not.
foll om ng questi ons:

(b) She suggests that
sonmeone took his clothes

(a) Q Has anyone touched of f.

you where they should not?

A. No. (PH 72, 94)

(b) Q Has anyone taken

your clothes off:

A No. (PH 94)

3. 12/12/86 - 12/16/86 - Prior 3. The suggestions made

to any disclosures by child,
t he not her brought up the
name of the suspect.

(a) Q Did the suspect
ever take you for wal ks?

A. No. (PH 92, 93)

(b) Q Did anyone touch
you where they should not?

A. No. (PH 94)

by each of these
gquestions are as foll ows:

(a) She suggests that
The suspect took the
child for a wal k.

(b) She suggests that
soneone touched the child
where they shoul d not.



(c) Q D d anyone take (c) She suggests that

your clothes off? soneone took off the
child s clothes.

A. No. (PH 94)

Therefore, prior to the child making any disclosures, his Mther
has suggested to himin her questioning that the suspect took him
for wal ks and that sonmeone took the child' s clothes off and touched

hi m where he shoul d not.
4, 12/15/89 - Police Video

(a) The child is taken to the
police station by his Mther
and father to be questioned

by a police officer

(b) The detective begins his
interview by stating the foll ow

ing: | want to talk to you for
alittle bit about where you
used to go to school. The

detective asked the foll ow ng
guesti on:

Q Do they spank you or
anyt hing at school? (p. 2)

A.  No. But sonetinmes when
don't eat, they nmake nme stand
in the corner. (p. 3)

The detective then says they
sonetimes nmake you stand in the
corner? By gosh, that's bad.

(c) Q Vhat else did they do
to you when you were a bad boy
i n school ?

A Only that.

Q Only that? They don't
spank you?

(a) Being taken to a
police station and being
gquestioned by a police
officer in and of itself
suggests that sonmeone
did sonet hing bad and
the police are trying to
find out what that is.

(b) Detective suggests
t hat soneone gives
spanki ngs at the school
and he suggests that
when t he teachers nake
the child stand in the
corner and that's bad.

(c) Detective suggests

t hat sonething el se
happens at the school
when a boy is bad and he
agai n suggests that they
spank you at school. He
further suggests that
they put you in a special
roomthat you don't I|ike



A.  (Shakes head no). (p 3)

Q Do they put you in any
speci al roonf

A.  No.

Q They don't put you in
any special roomfor being bad?
Did they have any room at all
that you don't like to go to?

A. Yes.

Q Tell nme what room you
don't like to go into?

A. M ss and M ss

?

Q How cone you don't
like to go in their roon?

A | like to go in their
room (p. 3.)

(d) The detective shows child
the anatomcally correct dolls.
He shows himthe adult male
anatomcally correct doll and
tells child the follow ng: Now
this one is not a very good
doll . . . This one is not a
very good one. Now this one
here sonetines is not too nice.
Do you know anybody that used
to be at your school that's a
boy that | can nane this after,
it's not very nice? Actually
he's not a boy, he's a man
doll, okay? He's got to be a
man that you know though that's
not nice. W need to have a
man that's not very nice

Do you know any nen that are
not very nice? Do you know any
of that that are like that?
Answer: No. (p. 4)

(e) Q Has any man or any

to go in.

(d) In his questioning
detective makes it very
clear to child there

is a man at his school
who is not very nice.
(The only man at the
school is the suspect)

(e) The detective again



woman ever touched you that you suggests that soneone
didn't like? Tell ne is there touches child that he
anybody that has ever touched doesn't |ike.

you that you don't |ike to have

touch you?

A.  Yes. (nanes another child (p. 4)
(f) The child explains to the detective that (names another chil d)
sonetimes pees in the room and when he pees, he gets a spanking
from teacher. The child then explains to detective that the
teacher other child' s shirt off. The detective asks the foll ow ng:

Q She took his shirt off?

A. (child | aughs).

Q Did she really? Renenber, policenen have to tell the
truth.

A No.
Q She didn't take his shirt off did she? (p. 5)

(g) Child discovers the penis and buttocks on the anatom cal doll.
Det ective asks child what part of the doll gets spanked.

Q Oh, but what part would get spanked? What is that? What
do you call that? Has anybody ever touched you . . you didn't
i ke? Touched you in a special way you didn't |ike?

A.  No.
(h) Q Show the part of you that your Daddy would have ... if you
were a . . . ever a bad boy . . . which is not very often,
pr obabl y.

A (Child turns around and hits hinself on bottom stands to
pul | on pants). (p. 6)

(f) The child has already |earned through the interview that
detective wants himto say that sonmeone at the school took sone
cl othes off of sonmeone el se and gave them a spanking. The child
then tells the detective that teacher did this to another child.
However, through further suggestive questioning the detective gets
the child to admt that this did not really happen. Note that at
no time in any of the interviews did the detective or any of the
other interviewers ever suggest that nothing happened with the






(1) Detective suggests that sonmeone conmes down (obviously from
upstairs) and visits the children. The only person upstairs in the
school is the defendant.

A It's a woman, a big woman., (p. 8)

(k) Q Does that big wonan ever bother the kids?

(Child shakes head no.)

Have you ever been bothered at nap tine?

No.

Does anybody ever bot her anybody at school ?

No.

O >» O > O

Tell nme all about what you do at school ?
A Pray. (p. 8)

(1) Child gets out of his Dad's | ap and wal ks over and puts dol
around detective's shoulders. Detective then says:

Q Does anybody do this to you at school ?

Yes.

Do you do this at school with all your friends?
No.

Does anybody do this to you?
No. (p. 9)

o >»0 >» O >

(m | s there anybody at school that you don't |ike to conme by
you? Any grown-ups?

Q Wien you lay down at school at nap tinme, does any grown-up
cone by and get you up?

(k) Det ective suggests that soneone bothers the child and the
ot her kids at school.

(1) Because of detective's suggestion, child first tells him
soneone at school does put their legs around his shoulders |ike



child did with the doll. Child then changes his m nd and says no
one at school does do that.

(m) Detective suggests that a grown-up cones by and bothers him at
nap time and he further suggests that a grown-up takes himaway at
nap tine.

A No.
Q Do any grown-ups take you away fromnap tine? (p. 10)

A. Just sit themin the corner.

(n) Q Have you ever seen any of your little friends get taken
away fromnap tine and go anywhere besi des the corner?

A. No, just in the corner. (p. 10)

(0) Q |s there anybody at school that you don't . . . any
grown-ups that you don't |ike?

A. (G ves nane of another child).

Q Are there any grown-ups at your school that you don't
like?

A.  No.
(n) Detective suggests that soneone takes the little kids away
fromschool at nap tine.

(o) Detective again suggests that there is a grown-up at the
school he doesn't |iKke.

Through |eading and suggestive questioning, the detective has
suggested to the child that there is soneone at the school who
comes down from upstairs and that person does bad things to the

chil dren which m ght include taking themaway fromschool. He also
suggests through his questioning that that person may al so spank
the kids at school. Even though the child denies these questions,

t hese suggestive questions will be reported as the truth at a | ater
time by the child.

5. After the interview by the detective, nother asked child the
fol | ow ng:

(a) Q D d anything bad happen at school ?

A. No.



(b) Q Has anyone touched you?

A. No. 5. By her questioning, the nother suggests (a) that
somet hi ng bad happened at school, (b) that soneone touched him and
(c) that he is afraid of soneone.

(c) Q Are you afraid of anyone?
A. No. (PHp. 73)

6. Each time child was questioned he was urged to continue his
story by his father telling himthat they thought he probably had
more he wanted to tell them He was told sonetinmes grown-ups did
bad things and lied to kids and if he thought he knew about
anything like that he could help us to protect himfrom grown-ups
doing that by telling us about it. D d sonmething that you think is
wrong or bad happen at school? The child was reinforced by telling
hi m he had done not hing wong and was in no trouble.

6(a)

After the police interview, father asks child if he told the police
everything and the child answered no. He would tell nore |ater.
(notes p. 2)

7. Later that sane day (12/15/86) child said he did not want to go
back to school because there were bad things that happened there.
The father asked child what the bad things were and child said
peopl e use bad words and another child is bad to ne. ( Fat her
repeats coments in No. 6 above). The father asked if there was
nore and the child said yes, he would tell nore later. (Notes p.
2-3)

6(a)
The father is suggesting that sonething nore happened at school .

7. Clearly, the suggestions of his parents and the police have
convinced child that, for the first tinme since he's been attending
t he school, he does not want to go back to school and that for the
first time he has said that sonething bad happened at school
However, the only thing bad he knows now is that another child at
school is bad and uses bad words. The child has not |earned what
the interviewers expect himto disclose.

8. 12/17/86 - Child nentions suspect's nane to father for the
first tine.

9. 12/17/86 - The child tells the father that one of the bad
t hi ngs at school was wal ks that the suspect took sonme of the boys
on. The child then tells father that he did not go on one of the
wal ks but that other children had told himabout what happened. He
said when they went on the wal ks they went downstairs, upstairs and



out si de. He said they got to walk on the long chairs upstairs.
Fat her asked himif any other bad things happened on the wal k and
child tells himyes, he would tell himnore later. (Notes p. 3)

10. 12/22/86 - The father asks the son further questions about the
bad t hings that happened at school. Child tells the father that he
had gone on one walk with the suspect and another boy went al ong.
They wal ked out si de and then went upstairs in the school building.,
The suspect took the child' s pants down and spanked him He did
the sane to another child. That is all that happened.

11. 12/22/86 - The father asked child if the suspect did anything
el se to himwhen he pulled his pants down.



8. The Mdther has suggested suspect's nane and now the child is
repeating that nane.

9. Through the interviews child is |earning what his parents are
expecting himto say. The child tries to give themthe answer they
are | ooking for but when father continuously asks him what else
happened or what other bad things happened child knows that father
expects himto say sonething nore occurred. Wen he can't think of
anything nore, the child tells his father that he will tell him
nore later. This gives himadditional tinme to think of sonething
el se that happened.

10. Child has now conpl etely changed his story and he is repeating
the very things that have been suggested to himin other questions.
Chil d's nother suggested that he went for a walk with the suspect.
Child' s nother and detective suggested suspect took the child's

pants down. The detective suggested that the suspect spanked
chil d. These are exactly the things that the child is now
reporting.

11. By asking this question it is suggested to child that

sonet hi ng el se happened when suspect pulled his pants down.

12. The nother has testified that child said that the suspect
spanked himwith a stick. (Depo. 11)

13. 12/29/86 - The father notices feces in child' s pants. the
father asked child why he did not w pe hinself. Child responds
that he didn't w pe hinself because the paper hurt him when he
wi ped hinsel f. Father asked the follow ng:

Q Did anything happen to nake your bottom hurt?
A Yes.

Q \What happened?

A I wll tell later.

The father then exanmines the child' s anus and rectum
14. 1/6/87 - Question by the father. Wat made your bottom sore?

A.  The child thought for several mnutes and then described
the followng: He was in his classroomw th a teacher, and three
other children. The suspect cane in and said cone on, let's go for
a wal k. After wal king outside they went upstairs. Child could not
descri be where.

12. Child has reported that the suspect spanked himw th a stick.



H s Mther and Father continue to question him if suspect did
anything else to him when his pants were pulled dowmn. Wth the
passage of time the child will report that suspect did in fact do
sonething nore with the stick

13. By his questions to child, the father has suggested that
sonet hi ng happened to child's anus and rectum to nake it hurt.
When child does not have a response to father's question did
sonet hi ng bad happen to nake it hurt, child says he would tel
|ater and this gives himtinme to think of what happened.

14. After the father heard fromchild that his bottomwas sore on
12/19/86 there obviously was questioning by the father and the
not her regardi ng what made his bottom hurt. There may have been
guestions by either or both that the suspect did sonething to make

his bottomhurt. It had al ready been suggested that the suspect
sl apped himon the face, took his pants down, spanked him and then
took a stick and put it in his coo coo. Child said that the

suspect grabbed the stick Iike a baseball bat and nmade a thrusting
nmotion three tinmes. He was then taken back to cl ass.

The suspect said if he told what happened he woul d be sl apped and
his Mom and Dad woul d be run over by a car. Child was never clear
when the threats were made. Child said the suspect should go to
jail wal ks, that the suspect took his clothes off, that the suspect
spanked himand that the suspect did sonething bad in addition to
the stick. It has al so been suggested by nother that the suspect
was soneone that child should be afraid of. The child obviously
knows policenen put bad people in jail and over a three-week period
was able to determne that suspect was the bad person that everyone
was tal king about. Also during this tine child had been renoved
fromthe school and several TV newspeople and police officers had
been around the school during this period. Through these and ot her
suggestions child cones up with a story that is based upon the
suggestions nmade to him After he made this disclosure, the
typi cal question that conmes to the parents’ mnd is "why didn't you
tell me this before? D d the suspect threaten you or say we would
be hurt if you told?"

Sunmar y

According to psychological literature, if a preschool child is
given msleading information in the form of a suggestive question
after an event occurred, that msleading information in the
guestion will distort the child s nmenory and the child will report
that msleading information in his answer at a later tine. The
m sl eading information given to the child is the foll ow ng: By
taking the child to the police station and having the detective



i nterview himabout his school, it is suggested to the child that

sonet hing bad is happening at his school. By then renoving him
from the school, which he |ives next door to, this also suggests
that there is sonme reason for his renoval. Prior to the police

interview, the child s nother suggested that the suspect has done
sonmething bad to him and she suggests that this mght include
taki ng him for wal ks, touching him where he should not have and
taking his clothes off. The detective has suggested simlar things
in his interview when he suggests that someone conmes down from
upstairs at the school and that that someone is a nan who i s not
very nice. The detective suggested that that someone spanks him
and that that soneone is interested in his bottom or his penis.
Over the next three weeks, the child learns fromhis father what
his parents expect himto say. Wen the child gives an explanation
of what happened at the school, his father keeps asking himif
somet hi ng el se bad at the school happened. The child keeps addi ng
on to his story and the information he adds on is supplied by his
not her and father. Underwager and Wakefield in their book have the
followng to say that is applicable to the situation:

"When the progression of the story, across weeks or
months, is frominnocuous, relatively innocent
behaviors to ever nore intrusive and abusive behaviors
all eged by the child, there is a strong possibility
that the growh and enbel lishnment of the story
represents the | earning experience and adult
reenforcenent.” (p. 314)

At page 79 they state the foll ow ng:

"If erroneous information is introduced in an interview
of a preschool child through the use of |eading or
suggestive questions, it may resurface in the form of
the child s reconstruction of the events. Preschoolers
are nore likely to incorporate erroneous post-event
information into their subsequent recoll ections than

ol der children."”

At page 30 of that book, the authors state the follow ng:

"In every interview the child | earns nore about what
the interrogator expects. The child |earns about
explicit sexual behavior. The child |earns what
adults, including parents, want and expect fromthe
child. the child I earns what gets a reenforcing
response fromthe interrogator. The child |learns the
tale, and by repetition, may cone to experience the
subjective reality that it happened, even when it never
di d happen.™



In the next few nonths, the child is subjected to nore interviews
by a nurse, his parents, and his therapist. During this period, a
nunber of things are occurring. The first reported interview after
the child nade these disclosures to his father on January 6, |987
is the interview by the nurse. However, the nother has testified
t hat her husband al ways told her what the child told himand then
she would go back and question the child. However, she did not
keep notes of any of her questioning. The followi ng comments from
Underwager and Wakefield apply to the interview by the nurse:

"If teaching aids such as anatomcally correct dolls or
col oring books are used, detail can be supplied to a
child by the interview The use of |eading questions,
coercion, and pressure by an interviewer plus m nimal
response by a child often results in a claimthat a
child has supplied details when, in fact, it has been

15. 1/15/87 - Hospital video-videotape with nurse.

(a) Q did anybody ever touch you on your pee pee or c00?
A, No.
Q Do you renenber who did that?
A, No.
Q \Wo did that:
A.  The doctor.
Q W else did that? Anybody el se?
A, No.

The nurse then imedi ately says she wants to ask child questions
about his old school.

(b) Q The nurse tells child that his father told her sone-thing
that child has told his father. She then says to child "your dad
told ne that

15.

(a) The nurse suggest to the child that sonmeone touched himon his
penis or his anus. Wen he tells her that no one did she ignores
t hat response and asks himwho did it. Wen he tells her that the
doctor did it, she ignores that response and says who el se and when
he tells her no one else she imediately directs his attention to






ignores this response and when she cones back into the room she
makes the statement to the child that sonetinmes another child would
be with him By making this statenent she conpletely ignored his
previ ous answers because she did not believe the other child had
gone al ong.

(d) Q Ddthe suspect want you to tell anybody about what he did
or did he want you to keep it a secret?

A Keepit . . . tell.
Q UnP
A Tell.
Q D dhe want you to tell sonebody or not to tell?
A Tell.
Q Didhe do that to you one tine or lots of tinmes?
A. Lots of tines.
(e) Q Do you renenber what we were tal king about, what the rules

wer e about your body?
A.  Yeah.

Q Do you renenber what we tal ked about what parts of your
body were private?

A.  Yeah.

Q And that your pee pee and your coo was private, right?
Q And you said that he put a stick in your coo, right?

A Um

Q D d he ever see your pee pee or your coo when he did that?
A. No (loudly).

Q UunP

(d) Wen child gives her the answer that the suspect wanted himto
tell people, she questions that response and he again repeats
“"tell."” She then repeats the question a third time and he again
repeats "tell." The nurse in her deposition has admtted that this
is a subtle way of suggesting to the child that the interviewer



wants a different response.
(e) This series of questions denonstrates that child does not have
any recollection of the event or any picture in his mnd of what
occurred. Al he is doing is responding to questions or cues given
to himby the interviewer.
This series of questions denonstrates a nunber of inproper
questioning techniques that induce error into a child s account.
First, when nurse asks child if the suspect saw his pee pee or coo
when he stuck the stick into his rectumchild answers no. If the
nurse had received an affirmative response to this question she
woul d have repeated the child' s answer |ike she did on other

A.  No.

Q Look at ne for a mnute.

A.  No.

Q Did he break the rules and did he see . . . did he pul
your pants down or were they up

A No response.

Q Look at ne. | don't understand. Can you show ne where he
put that stick? Show ne on this doll.

A. (Takes doll and turns it on its stomach, pulls pants down
alittle ways).

Q And were your pants up or down when he did that?

A Up.

Q Wre . . . look at ne. Look here. If your pants were up,
how coul d he put a stick in your coo? (Shows child the doll with
t he pants up).

(pul'ls pants down)
Ch, he pulled them down.
Pul | ed down and put in her . . . stick it.

Ah.

And sci ssors, too.

o >» O > O

Sci ssors, too.



A. Yeah . . . these (shows her scissors).

Questions where she got an affirmative response. Since she got a
negative response she gives hima cue which is acting like she
didn't understand his answer and nmakes hi mrepeat the answer again.
When he repeats it twice nore she then gives himthe foll owi ng cue:
"Did he break the rules?" Note that earlier in her interview she
told child that the rules are that no one can see your pee pee or
coo and that no one should take your clothes off and | ook at your
pee pee and coo. By asking child did he break the rules she is
suggesting to himthat he did break the rules and that he did in
fact pull his pants down. After that question, she then
specifically asked himdid he pull your pants down or were they up
and she tells himthat she doesn't understand his previous answers
that the suspect did not pull his pants down. She then hands him
the anatomcally correct doll and tells himcan you show ne where

he put the stick - show ne on the doll. She knows that he will not
be able to show the bottomof the doll and the anal opening unless
he pulls the pants down on the doll. She then for the third tine
repeats a simlar question which is, "Wre your pants up or down?
Answer: "Up." \When he gives his answer she i mredi ately suggests
to himthe followng: "If your pants were up, how could he put a

stick in your coo?" This suggestion could not be nade anynore
direct, and in response to this

Q Coodness. D d he do that to the other boys or just you?
A Just ne.

Q D d anybody el se ever do that kind of thing to you?

A. Unintelligible.

Q No.

suggestion child | ooks at the doll, pulls the pants down and says
he put in here a stick. Now instead of giving him the cue of
di sbelief she repeats his answer and says, " oh, he pulled them
down." This series of questions denonstrate the bias of the nurse
and denonstrates how the nurse is able to teach the child the
details of the abuse and make him a nore credible wtness by
providing himwi th details that he nust know if the event actually
occurred. An unbiased interviewer would have | et him answer the
gquestions w thout suggesting answers and when he gave the answers
that the suspect did not pull his pants down and did not see his
bottom but put the stick in his bottomwhen his pants were up, the
i nterviewer woul d have concl uded that possibly the child was never
abused in this manner.

Thi s denonstrates anot her opportunity where an unbi ased intervi ewer



woul d have determned that the child is not telling the truth.

(f) The nurse had earlier asked the child several questions about
whet her or not the suspect told himto tell what happened or not to
tell. Now she begins asking simlar questions as follows: "D d
t he suspect want you to keep this a secret?" Answer: "No." She
then says to the child, "That is a bad thing for himto do. Sounds
like he broke the rules. D d you tell anyone what the suspect did?
Who did you tell? Who did you tell? Answer: M/ teacher.”

When the child tells the nurse that the suspect put the very
scissors in the interview room in his coo, the nurse totally
ignores that answer. She ignores it because she doesn't want him
saying that those scissors were put in his rectum She knows if
she brings this evidence out on videotape that his account of the
suspect putting the stick in his bottom would be subject to
question. The natural question that an unbi ased interviewer would
have asked woul d have been when did he do that or how did he do
that or did he do that at the sane tine that he put the stick in
and those questions could have nmade it clear that the child was not
abused and that he is making up his answers as he goes along

| nstead, the nurse ignores his answers, takes the scissors fromhim
and directs the interviewin a different direction.

(f) Wen the nurse was unable to get the child to state earlier in
the interview that the suspect told him not to tell, she now
rewards the question to get himto say the sane thing. However,
the child denies that the suspect told himto keep it a secret and
when he makes this denial, the nurse then tries to influence that
answer by asking himif in fact he told

(g) The nurse continues with this |line of questioning:

Q Wich teacher?

A.  (Nanes a teacher)

Q Wat did she say?

A.  She said don't do that (to the suspect). Child then gets
up and denonstrates that his teacher started hitting and kicking

the suspect. The nurse immedi ately changes the subject.

(h) Q \Wat happened when you were bad at your old school? Wo
woul d puni sh you?

A. M teacher

Q Wiat would they do when they punished you?






in the pursuit of truth. There is a wide range of good
research evidence pointing to the possibility and the
mechani sm by which error may be m staken for truths."”

(p. 30)

16. 1/29/87. On this date the father indicates that he took the
child over to his old school wth a nenber of the church (nanes
menber). \While at the school, the child wal ks through the school
showi ng hi mwhere different things occurred. They go upstairs and
the child identifies a roomas a roomwhere this occurred. (Note:
this is not the suspect's office).

16. By taking the child back over to the school and wal ki ng hi m
t hrough the school and the upstairs, the child is able to learn
where these things m ght have occurred. By view ng the different
offices he is able to |l earn sone details and descriptions of those
offices. However, even with this, the child fails to identify the
suspect's office.

At the child s deposition in May of 1988, he testified that his
Mot her and Dad hel p hi mrenenber things about the suspect. He says
that he goes in his roomand practices it. However, even with the
"practice" the child s story has changed significantly. The child
clained at the deposition in May that the suspect took him and
anot her boy on wal ks outside and that they wal ked by the other
boy's house and then they stopped in front of the church outside
and threw sone rocks. Wen they were throw ng rocks, the suspect
stuck a stick in the child' s rectum and he al so stuck one in the
ot her boy's rectum The two boys then ran inside and told their
t eacher what happened. The child said that on that sane day when
he got honme from school, he told his Mther and Dad what the
suspect did. The child also stated that when he stuck the stick in
his butt, it did not hurt. Wwen | questioned that he then said
again that it didn't hurt and then he changed it and said it hurt
alittle bit but he did not cry.

Even after year and a half of practice, therapy, questioning by the
prosecutor and his parents, taking the child into the courtroom and
showi ng himwhat will take place, the child is not able to give any
details of what occurred. Al he is able to say is that he stuck
the stick in his butt and that's about it. He has changed the
| ocation frominside the church to outside the church and he now
states that the suspect did this to another boy also. He earlier
said that the suspect didn't do this to anyone else. He now al so
believes that he imedi ately told the teachers and on the same day
he told his Mther.

Wakefield and Underwager state the foll ow ng:

"Significant contradiction and variation in the story



across tinme, especially when the account shows that the
child has no visual image but is responding to verbal
cues, supports the possibility of the child | earning
the story fromadults.™



APPENDI X " E"

STATE OF M SSOUR

N N

SS.
COUNTY OF ST. CHARLES )

IN THE CI RCU T COURT OF ST. CHARLES COUNTY, M SSOUR
ClRCU T JUDGE DI VI SI ON

STATE OF M SSOURI , )
)

Pl aintiff, )

)

VS. ) CAUSE NO.

)

)

)

)

Def endant . )

DEFENDANT' S MOTION I N LI M NE RE: RAPE TRAUVA
OR CH LD MOLESTATI ON OR CHI LD ABUSE TRAUNVA
SYNDROVE EVI DENCE

COMES NOWW Il liam N. Seibel, Jr., Attorney for Defendant, and
in support of this Mtion in Limne states as foll ows:

1. That the above-styled cause has been set down for a trial
by a jury on the nerits.

2. According to the Information, such trial wll involve a
determnation on the issue of whether or not the Defendant
sexual |y nolested or abused the children listed as "victinms" in
t he above cause.

3. Based on the testinony in the prelimnary hearing in the
above cause which included repeated questions on the part of the
assi stant prosecuting attorney concerning opinions as to rape
trauma or child nolestation or abuse syndronmes and personal
opinions as to whether or not these children were sexually
nol ested or victins of child abuse, the Defendant believes and
hence alleges that the State intends to repeatedly elicit such
testinony as well as testinony of observations of synptons of said
syndronmes fromseveral wtnesses at any trial in the above cause.



4. Defendant's Cbjections to the above-referred evidence
both as to syndronmes and/or observations of synptons of said
syndrones have been sinultaneously filed wth the Court in a
separate pleading and said pleading referred hereto as
"Defendant's Specific (bjections to the State's Ofering Expert or
Lay Testinmony in the Nature of Rape Trauma Syndronme or Child
Mol est ati on- Abuse Trauma  Syndrone  Evi dence,” is expressly
i ncorporated herein by reference.

5. The law in Mssouri strictly forbids the Prosecuting
Attorney from eliciting an expert opinion (or a lay opinion)
concerning whether or not an alleged victim or victins in the
above cause displays "rape trauma syndrone” or "child nol estation
or child abuse syndronmes"” or any such testinony as to whether or
not a particular act of child nolestation or child abuse occurred
as alleged by the State's Information on the basis of a concl usion
on the part of a State's witness drawn fromthe opinion that said
all eged victimor victinms suffer fromthe aforesaid syndrones.
State v. Taylor, 663 S.W2d 235 (Mb. banc 1984); State v. Burke,
719 S.W2d 887, 889 (Mb. App. 1986); and State v. Shackelford, 719
S.W2d 943, 945 (Mo. App. 1986). At nost the prosecutor may
elicit testinony (assumng a wtness has otherw se been properly
qualified) that an alleged victim displays psychol ogi cal changes
that are consistent with those resulting from a traunmatic or
stressful sexual experience. State v. Taylor, supra at 239-242;
State v. Burke, supra at 889; State v. Shackelford, supra at 945.

6. In spite of the case |law cited above, Defendant contends
that even evidence of the observations associated with these
syndrones shoul d be excluded by the Court from evidence for the
reasons stated in Defendant's (bjections incorporated herein by
ref erence.

WHEREFORE, Defendant prays this Honorable Court to exercise
its power over the conduct of trials and order and instruct the
State not to elicit any of the aforenentioned evidence or
testi nony concerning, respecting, nmentioning or referring, either
directly or indirectly to the evidence and matters nentioned above
and for such further orders as the Court deens w se and |ust under
t he circunstances.



Respectful ly submtted,

BRI DCES, N CHOLS & SEI BEL

By

W LLI AM N. SEI BEL, JR #24052
Attorney for Defendant

200 North Second Street
St. Charles, Mssouri 63301
723-7020 or 946-4996



STATE OF M SSOURI )
SS.
COUNTY OF ST. CHARLES )

IN THE CI RCU T COURT OF ST. CHARLES COUNTY, M SSOUR
ClRCU T JUDGE DI VI SI ON

STATE COF M SSOURI , )
)

Pl aintiff, )

)

VS. ) CAUSE NO.

)

)

)

)

Def endant . )

DEFENDANT' S SPECI FI C OBJECTI ONS TO THE STATE' S
OFFERI NG EXPERT OR LAY TESTI MONY | N THE NATURE OF
RAPE TRAUVA SYNDROVE OR CHI LD MOLESTATI ON- ABUSE
TRAUVA SYNDROVE EVI DENCE

COMES NOW WIlliam N. Seibel, Jr., Attorney for Defendant,
and raises the followng specific objections to any testinony
offered on the behalf of the State to show expert opinions or
evi dence of any nmanifestations of rape trauma syndrome or child
nol est ati on-abuse trauma syndrone:

1. The State has failed to lay a proper foundation for such
testi nony.

2. Such tests comonly referred to as syndrones are not the
type of scientific tests that accurately and reliably determ ne
whet her or not a child has been raped, abused or nol est ed.

3. The scientific evaluation of such tests or syndrones has
not reached a level of reliability that surpasses the quality of
common sense eval auation present in jury deliberations.

4. Such evidence constitutes a wongful incursion into the
province of the jury and robs the jury of their decision making
function as the ultimate fact finders in the above cause.

5. The probative value of any such evidence is substantially
out wei ghed by the danger that it could prejudice, confuse or



m sl ead the jury.

6. Such testinmony is based upon inadm ssible hearsay
statenents related to the witness by an alleged victimin the
above cause. Such evidence would, if introduced, violate the

Fifth, Sixth and Fourteenth Anendnents to the United States
Constitution and Article 1, Section 10 and Article 1, Section
18(a) of the Mssouri Constitution in that introduction of said
testi nony would deprive Defendant of his rights to confront and
Cross-exam ne W tnesses against himand to due process of |aw

7. The witness' personal opinion as to whether or not an
all eged victimwas or was not nol ested or abused is irrelevant and
immaterial to the issues and facts to be determned by the jury in
t he above cause.

8. The characteristic synptons of the so-called rape trauma
syndrome or child nol estation-abuse syndronme are the sane synptons
that may follow any psychologically traumatic event and not just
rape or child nolestation or child abuse.

9. Such syndromes are not neant to be fact finding tools but
are nerely therapeutic tools of possible use in counseling and are
of no benefit to the jury in its deliberations.

10. Such testinony is unfairly prejudicial to Defendant in
that it gives a stanp of scientific legitimacy to the truth of
the conplaining wtness' fact ual testinmony inpermssibly
bol stering or vouching for said testinony.

11. Such testinony violates the rule that expert opinion
testinony should never been admtted unless it is clear that the
jurors thenselves are not capable, for want of experience or
know edge of a subject, to draw correct conclusions fromthe facts
proved.

12. The State has not presented conclusive evidence that
such testinony and opi ni ons have been wi dely accepted as reliable
in the general scientific comunity.

13. Such evidence should be excluded as it unnecessarily
diverts the attention of the jury fromthe questions to be decided
in the above cause and cause confusion with nunmerous coll ateral
I ssues.

14. Such expert opinion testinmony is not admssible as it
relates to credibility of w tnesses.

15. Such testinony unfairly and prejudicially presupposes
t he existence of a rape or child nolestation or child abuse, facts



whi ch nust be proven to the satisfaction of the jury and which are
not to be assuned as true for purposes of any testinony in this
case, expert or otherw se.

16. The State has not properly qualified the witness as an
expert who can relate the specific incident or incidents that
caused the alleged victins synptons in the above cause and is
merely offering such testinony to bolster said alleged victins'
statenents by unrelated scientific evidence.

VWHEREFORE, Def endant noves the Court to exclude any evi dence
as to expert opinions or nmanifestations or observations of
synptons of rape trauma syndronme or child nolestation or child
abuse syndrone based on Defendant's aforegoing bjections and
Def endant requests that the Court allow Defendant to nake said
(bj ections "standi ng objections” on the record so that they may be
rai sed and applied to any and all such testinony offered by the
State in the above cause wthout requiring Defendant to nake
repeated objections to said evidence as it may be offered at
various tinmes by the State in the above cause.

Respectful ly submtted,

BRI DGES, N CHOLS & SEI BEL

By

W LLI AM N. SEI BEL, JR #24052
Attorney for Defendant

200 North Second Street

St. Charles, Mssouri 63301
723-7020 or 946-4996



STATE OF M SSOURI )
SS.
COUNTY OF ST. CHARLES )

IN THE CI RCU T COURT OF ST. CHARLES COUNTY, M SSOUR
ClRCU T JUDGE DI VI SI ON

STATE OF M SSOURI , )
)

Pl aintiff, )

)

VS. ) CAUSE NO.

)

)

)

)

Def endant . )

BRI EF I N OPPOSI TI ON TO STATE'S MOTI ON TO
ALLOW STATE TO PRESENT EXPERT TESTI MONY | N EVI DENCE

In the State's Mdtion to Allow State to Present Expert
Testinmony in Evidence, the State requests this Court to allow the
State to present expert testinmony in evidence on a nunber of
t opi cs. In this brief, the Defendant wi shes to address each of
t hose topics.

The first topic that the State wi shes to present expert
testinmony on is the "child sexual abuser profiling.” There is no
authority in Mssouri to allow the State to introduce evidence
that a particular defendant fits a profile referred to as a child
sexual abuser profile. Such testinony is objectionable to on a
number of grounds. First, such testinony is not the type of
scientific tests that accurately and reliably determ ne whether or
not a defendant has or has not conmtted a sexual offense.
Second, the scientific evaluation of such tests or testinony has
not reached a level of reliability that surpasses the quality of
common sense evaluation present in jury deliberations. Third,
such evidence constitutes a wongful incursion into the province
of the jury and robs the jury of their decision making function as
the ultimate fact finder. Fourth, the probative value of any such
evi dence is substantially outweighed by the danger that it would
unduly prejudice the defendant. Fifth, the State has not
presented any evi dence that such testinony and opi ni ons have been
wi dely or generally accepted as reliable in the general scientific
comuni ty. For these and other reasons, the State should be
precl uded fromintroduci ng such evidence or from nentioning such
evi dence at any stage of the trial.



The State next proposes to introduce what it refers to as
"age appropriate behavior in children."” In that the Defendant
does not understand what type of evidence the State proposes to
introduce in this regard, the Defendant at this tinme cannot nake
an appropriate objection.
The remai ning three areas which the State wishes to introduce
expert testinony in evidence on can all be discussed under the
sane category. Those three itens are "recantation by

child victinms," "late or nonreporting by child victins," and
"child sexual abuse syndrone." In Mssouri, an expert may not
characterize the psychol ogical changes in an alleged victim as
"rape trauma syndr one" because t he limted scientific

acceptability of this concept is outweighed by its potentially
prejudicial effect. State v. Taylor, 663 S.W2d 235, 241 (M.
banc 1984). Simlarly, the State should not be allowed to present
expert testinony into evidence that these children suffer from
"child sexual abuse syndrone."” There is no authority in M ssour
for an expert to testify that recantation by child victins is a
synptom of sexual abuse or that late or nonreporting by child
victinse is a synptom of sexual abuse. A leading author in this
area states as foll ows:

"The fact that a child suffers fromnightmares, |oss of appetite,
regression, and depression says very little, 1f anything, about
sexual abuse. A nyriad of other factors can cause such synptons,
and it would be inproper for an expert to base an opinion relating
to sexual abuse on such anbi guous synptons al one.

Some of the synptons attributed to sexual abuse are flatly
i nconsi stent. For exanple, sone sexually abused children regress
to less mature levels of functioning, while others exhibit
pseudo- mat ure behavi or. Furthernore, one inportant synptom
recantation, is expressly inconsistent wth the finding of abuse.
While it is true that a recantation nmay be false, it is also
possible that it is true. Yet the expert is permtted to say, in
effect, that since the child withdrew the allegation of abuse, he
nmust be abused. As one commentator remarks, "“There is sonething
fundanental | y strange about saying that since the child denies that
t he event occurred, it nmust have occurred.’ Certainly, if the only
evi dence of sexual abuse is a conbination of highly anbiguous
synptons coupled with a recantation, a finding of sexually abused
child syndrome should be regarded as of de mnims evidentiary
val ue but of great potential prejudice.”

Myers, Child Wtness Law and Practice (1987) at pp. 157-58.

The State should be precluded fromintroduci ng any evi dence



at any stage of the trial that because these victinms recanted or
del ayed reporting the abuse, this is evidence that they in fact
were abused. Furthernore, as to recantation and late or
nonreporting by child victins, the State should be precluded from
presenting any evidence at any stage of the proceedings that these
two characteristics are consistent wwth a sexually abused child.

Attached to Defendant's brief are specific objections that
t he Defendant nmakes to the State's offering of expert testinmony in
the nature of child nolestation trauma syndrone and the
Defendant's Motion in Limne regarding the sane subject.
Respectful ly subm tted,

BRI DGES, N CHOLS & SEI BEL

By

CHARLES E. BRI DGES #25305
Attorney for Defendant

200 North Second Street

St. Charles, Mssouri 63301
723-7020 or 946-4996



STATE OF M SSOURI

N N

SS.
COUNTY OF ST. CHARLES )

IN THE CI RCU T COURT OF ST. CHARLES COUNTY, M SSOURI
ClRCU T JUDGE DI VI SI ON

STATE OF M SSOURI , )
)

Pl aintiff, )

)

VS. ) CAUSE NO.

)

)

)

)

Def endant . )

DEFENDANT' S BRI EF | N SUPPORT OF DEFENDANT' S
MOTION IN LIMNE REGARDI NG THE CREDIBI LI TY
OF THE ALLEGED VI CTI MS

Expert opinion testinony is not admssible as it relates to
credibility of witnesses. Beishir v. State, 522 S.W2d 761, 765
(Mb. banc 1975). At the prelimnary hearing, (Nurse) and (Doctor)
were allowed to testify that based upon their interviews wth the
children, they concluded that these children were sexually abused.
This is the type of testinony which is specifically prohibited
under Mssouri law. In State v. Taylor, 663 S.W2d 235 (M. banc
1984), the State used a psychiatrist to testify that his diagnosis
that a victim was sexually abused was based upon his belief of
what the victimhad told him |In State v. Taylor, the Court held
that clearly the psychiatrist's specific statenent that the victim
did not fantasize the rape was an express opinion about her
credibility, and his entire testinony that the victim suffered
fromrape trauma syndrone carried with it an inplied opinion that
the victim had told the truth in describing the rape. The
M ssouri Suprene Court further stated that "the jury was conpetent
to determine the victims «credibility; therefore, the doctor's
testinony designed to invest scientific cachet on the critica

issue was erroneously admtted. QG herwi se, trials could
degenerate to a battle of experts expressing opinion on the
substance of witness veracity.”" State v. Taylor, supra at 241

(Doctor) testified at the prelimnary hearing that his
determ nation of whether or not a victimis sexually abused is



based upon three categories. He says the nost inportant category
is what the victim tells him or his nurse. The second nost
i nportant category is the behavioral indicators of the victim and
the | east inportant category is the physical findings of sexual
abuse that he observes in the children. He testified that his
conclusion that a child is sexually abused is based upon all three
categories with the order of inportance as stated.

(Doctor) and (Nurse) repeatedly volunteered testinony that
these children were sexually abused. This testinony 1is
specifically prohibited because it is a cooment on the credibility
of the witnesses. The Defendant believes that based upon (Doctor)
and (Nurse's) testinony at the prelimnary hearing, the State
intends to introduce the sanme testinony and unless the Defendant's
Motion in Limne is granted, the State wll introduce such
i nadm ssi bl e testinony.

The Def endant attaches hereto his Mtion in Limne on this
subj ect matter.

Respectful ly submtted,

BRI DGES, N CHOLS & SEI BEL

By

CHARLES E. BRI DGES #25305
Attorney for Defendant

200 North Second Street

St. Charles, Mssouri 63301
723-7020 or 946-4996
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STATE OF M SSOURI )
SS.
COUNTY OF ST. CHARLES )

IN THE CI RCU T COURT OF ST. CHARLES COUNTY, M SSOUR
ClRCU T JUDGE DI VI SI ON

STATE COF M SSOURI , )
)

Pl aintiff, )

)

VS. ) CAUSE NO.

)

)

)

)

Def endant . )

VEMORANDUM OF LAW

Section 491. 075 RSMo. provides as foll ows:

A statenment nmade by a child under the age of twelve relating
to an of fense under chapter 565, 566 or 568, RSMb., perfornmed with
or on a child by another, not otherw se adm ssible by statute or
court rule, is admssible in evidence in crimnal proceedings in
the courts of this state as substantive evidence to prove the truth
of the matter asserted if:

(1) The court finds, in a hearing conducted outside the
presence of the jury that the time, content and circunstances of
the statenent provide sufficient indicia of reliability; and

(2) The child either:

(a) Testifies at the proceedings; or
(b) Is unavailable as a w tness.
In 1982 the Washington |egislature enacted a child victim

hear say exception which has served as the nodel for statutes in
other states. Mers, Child Wtness Law and Practice (1987) at p.

373. The Washington statute is nearly identical to Mssouri's
statute and reads as foll ows:



A statenment nmade by a child when under the age of ten
descri bing any act of sexual contact perforned with or on the child
by anot her, not otherw se adm ssible by statute or court rule, is
adm ssible in evidence in dependency proceedings . . . and crim nal
proceedings in courts of the state of WAshington if:

(1) The court finds, in a hearing conducted outside the
presence of the jury, that the tinme, content, and circunstances of
the statenent provide sufficient indicia of reliability; and

(2) The child either:
(a) Testifies at the proceedings; or

(b) Is unavailable as a witness: Provided, That
when the child is unavailable as a w tness, such st at enent
may be admtted only if there

i's corroborative evidence of the act.

As in the Mssouri statute the heart of the Washington child
victim exception "is the requirenent that hearsay be reliable.
The statute states that the evidence nmust bear "sufficient indicia
of reliability." But what is the neaning of sufficient? Quidance
on the probable nmeaning of this key termcones fromtwo sources,
the United States Suprene Court's decision in Ghio v. Roberts and
the catchall exception of Rule 803(24)" (Federal Rul es of
Evi dence). Mers at 375.

In OGhio v. Roberts, 448 U. S. 56 (1980) the U S. Suprene
Court stated that if hearsay does not fall wthin a firnmy rooted
exception, then there nust be a "showng of particularized
guarantees of trustworthiness.” Gnio v. Roberts, supra at 66. I n
Lee v. Illinois, 106 S.C. 2056 (1986) the Court remarked in
dicta that hearsay that is not within a firmy rooted exception is
presunptively unreliable. 1d. at 2064.

Hear say exceptions |ike the Washington and M ssouri statutes
are not firmy rooted hearsay exceptions. State v. Slider, 688
P.2d 538 (1984); Meers at 375. "Therefore, before evidence can be
adm tted under such exceptions there nust be a "~showi ng of
particul ari zed guarantees of trustworthiness' sufficient to
overcone the presunption of unreliability.” Mers at 375.

According to Meers,* in those states that have enacted
statutes simlar to the Mssouri and Washington statute the courts
have considered the following factors, anong ot hers, in
determining whether or not there is sufficient indicia of
reliability to admt the child s hearsay statenents:

1. Prior Testinmony. |If the out-of-court statenent was given




under oath at a prior hearing or trial at which the adversary
cross-exam ned the declarant regarding the statenent, the hearsay
assunes added reliability. Mers at 363; State v. Bellotti, 383
N.W2d 308 (Mnn. C. App. 1986). The children in our case have
not testified at a prior hearing or trial.

2. Substance of Statenent Corroborated. |If the content of
an out-of-court statenent is supported or corroborated by other
evidence, the reliability of the hearsay is strengthened. State
v. Taylor, 704 P.2d 443 (NM C. App. 1985). In our case there
is little or no corroboration of the hearsay statenents. In

*The Myers book has been cited by a recent Mssouri Court of
Appeal s decision, State v. Bohanon, 747 S.W2d 294 (Mb. App. 1988).
those limted instances of corroboration that corroboration is the
result of suggestions nmade to the child by the interviewer
However, there is substantial evidence that the things referred to
in the hearsay statenents could not have occurred as all eged

by the children. (See infra where this lack of corroboration of
each statenent is discussed).

3. Spontaneity. Spontaneity is an inportant indicator of
reliability. The nore spontaneous a statenent, the less likely
the statenent is to be a product of fabrication, menory |oss, or
distortion. Mers at 365; State v. Smth, 384 N.W2d 546 (M nn
Ct. App. 1986); State v. Billotti, 383 NNwW2d 308 (Mnn. C. App.
1986). None of the hearsay statenents made by the children in our
case were spont aneous.

4. Statenment Elicited by Questioning. The reliability of an
out-of-court statenment is related to its spontaneity. Wen a
statenment is nade in response to questioning, particularly [|eading
questioning, the possibility arises that the questioner influenced
the statenent, thus potentially decreasing reliability. Mers at
366; State v. Billotti, supra; State v. Carver, 380 N W2d 821
(Mnn. Q. App. 1986) (in applying a child victim hearsay
exception, court held that hearsay statenments by young children
were not sufficiently reliable when statenents were elicited by
questions froma physician). The hearsay statenents in our case
are the product of |eading, suggestive and in sone instances
coercive questioning. (See infra which describes the |eading and
suggestive questioning).

5. Level of Certainty Regarding Facts Described. If a
child's answers to questions indicate that the child |Iacks
understanding of factual matters contained within the hearsay
statenent, the reliability of the statenent is called into
guestion. Mers at 366; State v. Smth, 384 NW2d 546 (Mnn. C.
App. 1986). Reliability is enhanced when a child does not agree
with everything a questioner asks, or when a child corrects a




guestioner. Disagreenent indicates that the child was not sinply
respondi ng unthinkingly, or answering questions to please the
gquestioner. Mers at 366; State v. Billotti, supra.

6. Mre Than One Victim Wth the Sane Story. Two or nore
children may be exposed to the sane event. If the children are
interviewed separately, and each tells the sanme story, their
statenents are nutually corroborative, enhancing the reliability
of each. If, on the other hand, the children are interviewed
together, the fact that they tell the sane story does little to
bol ster the reliability of their individual statenents, since one
child may be influenced by the other. State v. Carver, 380 N W2d
821, 826 (Mnn. C. App. 1986) (in interpreting a child wvictim
hear say exception, court held that hearsay statenments by young
children were not sufficiently reliable in part because children
were interviewed together). Mers, supra at 366

7. Corroboration by an Eyewtness. The testinony at trial
of an eyewitness to an event may strengthen the reliability of a
child s hearsay statenent describing the event. Myers, supra at
367. QG her than the children, the State has produced no
eyew t nesses.

8. Consi stent St atenents. Reliability is significantly
enhanced when a child repeats an out-of-court statenent nore than
once, and when each version is consistent. If the details of a

child's statenent vary each tine an event 1is described,
reliability is questionable. This is not to say, of course, that
conpl ete consistency is required to find a hearsay statenent
reliable, but the fact that a child repeats the sane story to
several people, especially to adults such as police officers,
tends to "mtigate the risks of insincerity and faulty nenory."
M/ers, supra at 367. (See infra where the inconsistencies and
deni al s are di scussed).

9. "Kids Don't Make Such Things Up." "Nunerous courts and
commentators state that <children of tender years lack the
experience to fabricate detailed accounts of abuse. It is

difficult to conceive, for exanple, of a four-year old capabl e of
inventing a detailed and anatom cally accurate account of anal
intercourse or fellatio unless the child has either experienced
such acts or been exposed to them Wien a child' s out-of-court
statenment describes an event which a simlarly situated child
coul d not reasonably be expected to fabricate, the statenent gains
inreliability.

Courts and counsel should not accept at face value the
argunent that "kids don't nmake these things up.” It may be true
that a particular child is incapable of inventing the scenario
described in a statenent, but it is inportant to | ook behind the



statement to determ ne whether an adult with an axe to grind has
inplanted the event in the child s mnd. A psychiatrist, Dr. Lee
Col eman, wites:

Wen it comes to a child' s statenments about sexual victim zation,
there are not two possibilities -- lying or telling the truth --
but three. A child nay be neither lying nor telling the truth. A
child, particularly a very young one, may say what he or she
believes is true, even though it is not the truth.

At first blush, this seens a rather unlikely possibility, to
say the |east. A child believes in sexual abuse which has not
taken place. | would certainly be skeptical of such an idea if |
hadn't had a chance to see how children are being mani pul ated by
adult interviewers -- sonetinmes by a police officer or protective
service worker, sonetinmes by a nmental health professional -- who
have been trained to believe that those who really care and are
sufficiently skilled at their work wll help the child tal k about
sexual abuse.

Consi der what such net hodol ogy does to a case in which the
child has been mani pul ated before the police or child protection
wor ker arrives. Especially when divorce and child custody di sputes
are taking place, it is a tragic fact that certain parents either
deliberately create false accusations, or interpret a child's
problens as "subtle clues" to child sexual abuse. Everything from
nightmares to tenper tantruns is being listed by the experts as
signs that should alert parents to the possibility of sexual
abuse. "

M/ers, supra at 367-69.

Not a single child has given an accurate account of anal
intercourse or other sexual abuse. The children have only
affirmed or denied the interviewer's account.

10. Admi ssion by Defendant. An adm ssion or confession by
the defendant corroborates the child s statenent. DAH v.
GAH, 371 NW2d 1 (Mnn. C. App. 1985). In our case, the
Def endant has consistently denied the all egations.

Under the above factors discussed in Mers, it is clear that
the State has failed to overcone the presunption that these
hearsay statenents are unreliable.

In an article entitled "Indicia of Reliability and Face to
Face Confrontation: Emerging Issues in Child Sexual Abuse
Prosecutions, " 40 Univ. Mam L.R 19 (1985) Professor G aham
wites that the followng factors are relevant and bear upon the
determnation of truthworthiness of a child s statenent that
descri bes an act of sexual contact:



(1) the child s partiality, that 1is, interest, bias,
corruption, or coercion;

(2) the presence or absence of tinme to fabricate (A court is
more likely to admt statenents made soon after the event than
statenents made after a substantial |apse of tine. Simlarly,
initial statenments are nore easily admtted than subsequent
st at enent s. Neverthel ess, although tinme and sequence are
inportant, they are not preclusive because delay in reporting and
vacillation are commonly associated with conplaints of child sexual
abuse) ;

(3) the physical and nental condition of the child when the
statenent was nmade (It is appropriate to consider the child's
chronol ogi cal age, nental age, and maturity in order to determ ne
the child s physical and nental condition at the tinme he or she
made the statenent);

(4) suggestiveness, brought on by the use of |eading questions
coupled with an evaluation of the child' s relationship to the
questioner, considered in |light of surrounding circunstances;

(5) the age of the child;

(6) the nature and duration of the sexual contact;

(7) the relationship of the child and the accused; and

(8) whether the child has reaffirmed or recanted

the statenent.

An analysis of the facts in our case under the indicia of
reliability referred to in Professor Gahanmis article results in
the sane concl usion as before. The hearsay statenents of these
children do not possess sufficient indicia of reliability to allow
their introduction into evidence. The follow ng excerpt from
Grahanmis article is particularly applicable:

Applying the relevant factors, proponents will often succeed
inintroducing the child s initial statenment that describes the act
of sexual contact perforned with or on the child by another, as
wel |l as additional statenments nade inmmediately after the initial
st at enent . It is, however, extrenely doubtful that a child's
statenent to a police officer, social worker, or soneone specially
trained to interview children will be found to possess equival ent
circunstantial guarantees of trustworthiness, whether or not the
statenment was vi deotaped or otherw se recorded. The normal timng
of such an interview, its investigative function, the frequent use
of suggestive questions by a person in authority, and the fact that
the child wll wusually have made several earlier statenments
relating to the alleged sexual contact all mlitate against
admssibility."

Li kewise, in our case, the statenents nmade to the police
officers, (the hospital) and all statenents after the police
interviews and (the hospital) interviews do not possess sufficient
circunstantial guarantees of trustworthiness.



The third analysis that courts across the country have relied
on in determ ning whether sufficient indicia of reliability exist
to admt hearsay is that analysis set forth in the case of State
v. Ryan, 691 P.2d 197 (Wash. 1984). Since Mssouri's statute is
nodel ed after the Washington statute, this analysis is
particularly applicable to this case.

In State v. Ryan, the trial court allowed the statenents nade
to nothers by four and five-year old alleged victins of indecent
liberties to be introduced into evidence at the defendant's trial.
The trial court stated that it found reliability in the tineg,
content and circunstances of the statenment. Thus, the statenents
were received into evidence under a statute nearly identical to
the Mssouri statute. On appeal the Suprene Court of Washi ngton
reversed the defendant's conviction and found that the statenents
made to the nothers by the four and five-year old alleged victins
of indecent liberties were not sufficiently trustworthy to deprive
the defendant of his right of confrontation by adm ssion of the
statenents through the not hers. According to the Washington
Suprene Court the hearsay statenents were not adm ssible under the
statute where an indetermnate anount of tine el apsed between the
all eged act and the victins' reporting of it, statenents were nmade
in response to questioning, there was notive to lie, the nothers
had been told of the strong |likelihood that defendant had
commtted the acts upon their children before the nothers
questioned the children, and there were no observabl e indications
of assault, pain, or distress at the tinme the statenents were
made.

The Washi ngton Suprene Court noted that the circunstanti al
guarantees of trustworthiness on which the various specific
exceptions to the hearsay rule are based are those that existed at
the tinme and do not include those that may be added by using
hi ndsi ght . Rvan at 204. The Suprenme Court noted that the
statute, which is identical to the Mssouri statute in this part,
requires separate determnations of reliability and corroboration.
Thus, even though the defendant's confession was of fered as
corroboration absent were the requisite circunstantial guarantees
of reliability.

In determning reliability, the Ryan case sets forth a nunber
of factors as to when an out-of-court declaration may be admtted.
Those factors are: (1) whether there is an apparent notive to
lie; (2) the general character of the declarant; (3) whether nore
t han one person heard the statenents; (4) whether the statenments
wer e made spontaneously; (5) the timng of the declaration and the
rel ationship between the declarant and the W tness; (6) the
statenent contains no express assertion about past fact; (7)
cross-exam nation cannot show the declarant's |lack of know edge;
(8) the possibility of the declarant's faulty recollection is



renote; and (9) the circunstances surrounding the statenent are
such that there is no reason to suppose the decl ar ant
m srepresented defendant's invol venent. Ryan at 205.

Appl ying those nine factors to the circunstances of the Ryan
case, the court held that the statenents cannot be deened
sufficiently trustworthy to deprive the defendant of his right of
confrontation. In applying those factors, the court stated as
fol |l ows:

"First, there was a notive to lie, and each child initially told a
different version of the source of the candy they were not supposed
to have. Second, all the record reveals about the character of the
children is the parties' stipulation that the children were
i nconpetent w tnesses due to their tender years. Third, the
initial statements of the children were nmade to one person,
al t hough subsequent repetitions were heard by others. Fourth, the
statenents were not nade spontaneously, but in response to

guestioning. Fifth, as regards timng, both nothers had been told
of the strong likelihood that the defendant had comm tted i ndecent
liberties upon their children before the nothers questioned their
children. They were arguably predi sposed to confirmwhat they had
been told. Their relationship to their children is understandably
of a character which nmakes their objectivity questionable."

Ryan at 205. As to the remaining four factors, the court stated
as follows: "The statenments were undeni ably assertions of past
facts. Wiile the defendant admtted to msconduct with M he
deni ed any wongdoing as to J. Cross-exam nation was appropriate
regarding this dispute. There is no contention that the
statenents were either spontaneous or against interest.”

The court concluded that the tine, content, and circunstances
of the statenents offered against Ryan do not bear adequat e
indicia of reliability sufficient to make cross- exam nation and
face-to-face confrontation superfluous. The trial court erred in
permtting the introduction of the children's statenents through
hearsay repetition. Ryan at 206.

Al the factors that were discussed in Ryan also apply to our
case. First, as in Ryan, each child initially told a different
version of defendant's invol venent. All seven children in our
case denied that the defendant had abused themin any manner. It
was only after continued questioning by their parents, and in sone
cases the police, nurses, and therapist, that the children finally
made a statenment inplicating the defendant. Second, as in Ryan,
the children are four and five- vyear olds. Third, as in Ryan, the
initial statenments of the children were nmade to one person.
Fourth, as in Ryan, the statenments were not nade spontaneously,
but in response to questioning. Unlike the Ryan case where the



children admtted the defendant's involvenent after the initial
questioning of their nothers, in our case the children in nobst
i nstances denied defendant's involvenent for sone period of tine.
Fifth, as regards timng as in Ryan, the parents in our case had
been told of the likelihood that the defendant had commtted the
of fenses before they questioned their children. Again as in Ryan,
they were arguably predisposed to confirmwhat they had been tol d.
And, as in Ryan, "the relationship to the children is
under standably of a character which nakes their objectivity
questionable.”™ In our case, the parents have admtted that they
di scussed this case with each other and the police prior to the
questioning of their children. The parents have admtted that
they made up their mnd that the defendant was guilty prior to
their children stating that the defendant had commtted any
of f ense. Sixth, as in Ryan, the statenents which the State
intends to introduce are assertions of past facts. Seventh, the

def endant in Ryan confessed whereas the defendant in our case has
denied all allegations against him Thus, the seventh factor in
our case is an even stronger factor that in the Ryan case. That
seventh factor being that cross-examnation could show the

declarant's lack of know edge. Eighth, as 1in Ryan, an
i ndeterm nate anmount of tinme el apsed between the alleged act and
the child' s reporting of it. Ninth, as in Ryan, there is no

contention that the statenents were either spontaneous or agai nst
i nterest.

Thus, as in Ryan, sufficient indicia of reliability do not
exist to allow the introduction of hearsay statenents.

In determining what factors are inportant regar di ng
sufficient indicia of reliability under Section 491. 075 RSM. 1985,
Section 492.304 RSMb. 1985 is relevant. Under Section 492.304
RSMb. Anended 1985 there are eight requirenents set forth in the
statute before a visual and oral recording of a child my be
introduced into evidence. One of those requirenents is the
follow ng: "The statenent was not nmade in response to questioning
calculated to lead the child to make a particular statenent or to
act in a particular way."

Thus, the M ssouri Legislature has recognized that hearsay
statenments of a child which have been recorded should not be
adm ssible if the statenment was nade in response to |eading
guesti ons. If the Legislature intended that hearsay statenents
which are made in response to | eading questions are not adm ssible
if the child's statenents were recorded should those samne
statenents be adm ssible if the statenents were not recor ded?
Certainly the hearsay statenent of a child that has been recorded
is nore accurate and reliable than the sanme hearsay statenent of
a child that has not been recorded. Therefore, in determning
whet her a hearsay statenent is adm ssible under Section 491.075



RSMb. 1985 the Court should not admt that statenent if the
statenent was nade in response to |eading questions because the
Legi slature has indicated that such statenents are not considered
by it to be reliable.

Sections 492.304 and 491.075 have to be read together to
determine the intent of the Legislature. Both of these anended
statutes were part of House Bill 366 which was passed in 1985.
Certainly it was not the intent of the Legislature to prohibit the
i ntroduction of hearsay statenents of a child nmade on videotape
because those statenments were in response to |eading questions but
to all ow hearsay statenents of children when they are not on

videotape. |If this had been the intent the State would then be
able to avoid the clear intent of the statute and i ntroduce
unreliable hearsay statenents nade in response to | eadi ng
gquestions by sinply not videotaping those statenents. This is

exactly what the State has done in our case. The State videotaped
the initial statements nade to the police by these child
W tnesses. |In those statenents the children were asked questions
calculated to lead them to make a particular statenent. The
children were then sent to (hospital) for nore videotaping.
In those videotapes the children were again asked guestions
calculated to lead the children to make particular statenents.
Under Section 492.304 these statenents are not adm ssible. The
State then stopped videotaping the questioning of the children.
However, the questioning continued to be calculated to |ead the

children to nmake particul ar statenents. Now the State wants to
i ntroduce those statenents under Section 491.075 RSMb. Anended
1985. Since the Legislature intendedto prohi bit hearsay

statenents made in response to |eading questions when t hat
guestioni ng was videotaped they certainly intended to prohibit the
sane questioning if it occurred after videotapes were nade. The
Legislature clearly recogni zed that statenents nade in response to
questioning calculated to lead children to make a particul ar
statenment are unreliable. Therefore, those statenents should be
excl uded under both 492.304 RSMb. 1985 and 491.075 RSMb. 1985.

Several recent M ssouri decisions provide sonme guidance on
the question of sufficient indicia of reliability. In State v.
Wight, 751 S.W2d 48 (Mb. banc 1988) the M ssouri Suprene Court
stated as foll ows:

"Under the statute, evidence of the tine, content, and
circunstances of the statement nust denonstrate the basis for an
assessnent of reliability. The statenents here were nmade within
two hours of the crinme, reducing the chance of nenory |apse or
fabrication as well as contamnation frominteraction wth persons
interested in the event and exposure to their suggestions. In this
regard it should be noted that defendant was allowed to introduce
evidence which he argues indicates possible sources of



“contam nation' during the brief period between the crime and the
statenent. Additional indications of reliability may be found in
the circunstances of the interview. The environnment was not shown
to be threatening; instead, the evidence indicated that the
statenment took place in a special interview room designed to be
confortable and cal mng. No one except the victimand Phel an was
present, and no direct pressure on the victim from others was
possible during that procedure. The record indicates the
statenents were not the product of coercion or |eading questions.
Finally, despite some m nor inconsistencies and other matters goi ng
to the weight to be accorded the declarations, an exan nation of
the contents of the statenents does not indicate that they were
unreliabl e. Furthernore, the videotape and transcript of the
interview were avail able to defendant for inpeachnent purposes and
in presenting his argunment that the statenents | acked the requisite
indicia of reliability. In summary “indicia of reliability' nust be
considered in the context of the particular case and the factors
prescribed by the statute.”

Thus, the M ssouri Supreme Court in Wight identifies the
follow ng factors as inportant:

1) The timng of the hearsay statenent. |If the statenent
was nmade near the tine of the all eged abuse, the statenent is nore
likely to be found reliable because "the chance of nenory |apse or
fabrication as well as contamnation frominteraction wth persons
interested in the event and exposure to their suggestions" is
reduced.

In the above quote, the Suprene Court recognizes that when a
statenent is made after a period of tinme the follow ng may affect
the reliability of the statenent:

a) Menory | apse;
b) Chance of fabrication;

c) Chance of contamnation of that statenment from
persons interested in the event (i.e., parents, police,
social workers) by exposure to their suggestions.

2) Grcunstances of interview If the interview takes place
in a non-threatening environnent where only the interviewer and
the victimare present and "no direct pressure from others" is
possi ble, the statenent is considered nore reliable.

3) If the statenents are "not the product of coercion or
| eadi ng questions” the statenents are considered nore reliable.



4) An exam nation of the content of the statenent indicates
reliability. If there are only mnor inconsistencies in the
context of the statenments or no inconsistencies, this shows
reliability.

The Court notes that a child' s out-of-court statenent nade
near the tinme of the event "may on occasion be nore reliable than
the child s testinony at trial, which may suffer distortion by

the trauna of the courtroom setting or becone contam nated by
contact and influences prior to trial."

In Wight, the hearsay statenents nade by the child were nade
wi thin an hour or two of the alleged crines.

In State v. Mesch, 738 S.W2d 585 (E.D. Mo. App. 1987), the
Court of Appeals notes that the videotape statute "precludes
| eadi ng questions which essentially put words in the child's
mout h. "

In State v. Potter, 747 S.W2d 300 (Mb. App. S.D. 1987), the
Court of Appeals found the hearsay statenents to be reliable and
therefore adm ssible. In that case, the statenent to the child's
mot her was nmade within mnutes of the abuse, the statenent to a
social worker was nmade the next day and the statenment to a
psychol ogi st during a hospital stay were made within a few weeks.

The Court in finding the statenents adm ssible stated the
followng: "All of the statenments were nade near the date of the
events reported by the child. Considering the child s age, each
statenent was remarkably consistent with the others insofar as it
rel ated the events."

In State v. Bereuter, 755 S.W2d 351 (E.D. Md. App. 1988),
the Court found the hearsay statenments to be reliable. The Court
noted "the circunstances surroundi ng the statenents made on both
days were neither coercive nor suggestive. The statenments on both
days were consi stent and contained detailed information a child of
the victims age would not be expected to know. "
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