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Counselors at Law

Memo

To: WHOM IT MAY CONCERN

From: TROMBLY TINDALL P.C,

VOICE PHONE: (810) 385-7344; FAX: (815)425-0657
Data:  10/6/99

Re: SEPTEMBER 30, 1999 DECISION OF THE UNITED STATES DISTRICT COURT,
EASTERN DISTRICT OF MICHIGAN, CASE NO. 98-CV-73896-DT

Enclosed please find Memorandum Opinion and Order of the United States District Court
granting Declaratory Judgment against Defendants Wayne County Circuit Court, Wayne County Friend
of Court, and, Wayne County Sheriff, declaring that Defendants’' use of pre-printed, pre~signed,
computer generated Orders fo Show Cause and Bench Warrants for the amest of allegedly delinquent
child support payers vioclates constitutionally guaranteed rights to due process of Jaw under the 4* and
the 14" Amendments to the U.S. Constitution.

This decision represents a monumental development that will forever change the manner in
which domestic relations and support orders are enforced in Michigan and across the United States.
The decision is legally significant for the following reasons:

1. This decigion is the first and the only case in which a Plaintiff has successfully obtained
review and relief from a federal court of allegations of violation of federal constitutional
nghts by state domestic relations/support enforcement officials. Although numerous
cases over the past 30 years have been brought in federal courts throughout the country
seeking relief for alleged violations of federally protected constitutional rights by state
domestic relations/support officials and state judges, all previous cases across the country
have been denied atcess to and review by the federal courts on grounds of abstention.
This is the first and the anly case to ever obtain review or relief from a federal court.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHAEL E. TINDALL,

Plaintiff,
Case No, 98-CV-73896-DT
V.
HONORABLE DENISE PAGE HOOD
WAYNE COUNTY FRIEND OF COURT,
by: JOSEFH A. SCHEWE, DIRECTOR. OF
LEGAL SERVICES, and ALAN E. SKROK,
STAFF ATTORNEY and ASSISTANT FRIEND
OF COURT; WAYNE COUNTY SHERIFF’'S
DEPARTMENT, by: ROBERT FICANO, SHERIFF;
WAYNE COUNTY CIRCUIT COURT, FAMILY
DIVISION, by: KIRSTEN FRANK KELLY,
PRESIDING JUDGE, MICHAEL F. SAPALA,

CHIEF JUDGE,
Defendants.
/
MEM ND OFINION AND ORDER
I FACTS

Plaintiff Michael E. Tindall filed the instant suit under 42 U.S.C, § 1983 claiming that his
constitutional rights are being violated by the Defendants’ enforcement of Plaintiff’s child support
obligations. Plaintiff claims the following: 1) that M.C.L.A. § 552.628 provides for an
unconstitutional suspension of an occupational license (Count III); 2) that the show cause orders
issued by the Friend of the Court and Wayne County Circuit Court are illegal (Count IV); 3) that the
bench warrants issued by Defendants are illegal (Count V); and 4) that the referee and judicial

hearings are illegal (Count V).!

' CountI, entitled "Jurisdiction" does not state a claim but merely sets forth the jurisdictional
basis of Plaintiff’s Complaint. Count I1, entitled "General Allegations," also does not state a specific
claim but merely sets forth the factual basis of Plaintiff’s claims found in Counts III through V.
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Plaintiff was divorced by a Judgment of Divorce entered in December 1991 by the Wayne
County Circuit Court. From 1992 through the present, Plaintiff claims he has been the subject of
about eight show cause orders issued by the Friend of the Court during referee and judicial hearings.
Plaintiff claims he has been illegally incarcerated without proper notice, hearing, opportunity to
defend or be represented by counsel. Plaintiff states that he has orally and in writing objected to the
procedures before the Wayne County Circuit Court, by compiaint for Superintending Control in the
Michigan Court of Appeals and by complaint for Superintending Control in the Michigan Supreme
Court. These complaints were denied.

This matter is now before this Court on the various Defendants’ Motion to Dismiss and
Plaintiff’s Motion for Summary Judgment. Responses were filed and a hearing was held on the

matter.
II. ANALYSIS
A. Subject Matter Jurisdiction
1. Abstention Factors

Although not addressed by the parties, the Court must first determine whether it has subject
matter jurisdiction over Plaintiff’s Complaint. Plaintiff allepes Section 1983 claims in his
Complaint. Inasmuch as Plaintiff is seeking federal review of a State Court order, this Court has no
subject matter jurisdiction over such a claim.

A United States Distriet Court has no authority to review final judgments of a state court
Judicial proceedings. Review of such judgments may be had in the United States Supreme Court.
District of Columbia Court of Appeals v. Feldman, 460 U.S. 462, 482 (1983). To the extent that a
District Court is requested to review a State Court's order, the District Court lacks subject-matter
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review is available, Younger abstention applies. Fieger v. Thomas, 74 F.3d 740, 745 (6™ Cir. 1996).

The first requiremnent of the Younger abstention has been met. There is no dispute that the
state proceedings in this case involve the enforcement of Defendant’s child support obligations under
adivorce judgment entered by the Wayne County Circuit Court. Plaintiff has not shown that he has
appealed any of the orders entered by the Wayne County Circuit Court. Plaintiff did file a
Complaint of Superintending Control with the Michigan Court of Appeals and with the Michigan
Supreme Court. The requests for Superintending Control sought a stay of the proceedings before
the Wayne County Circuit Court and to determine the fitness of Judge William Giovan to preside
over the case. (Exs. E and F to Plaintitf’s Complaint) Both courts denied Plaintiff's Complaint for
Superintending Control. In Michigan, superintending control is an extraordinary power that may
be invoked when the plaintiff demonstrates the defendant’s failure to perform a clear legal duty and
the absence of an adequate legal remedy. Inre Recorder’s Court Bar Ass’n v, Wayne Circuit Court,
443 Mich. 110, 134 (1993). Superintending control orders are used to determine "if the inferior
tribunal, upon the record made, had jurisdiction, whether or not it exceeded that jurisdiction and
proceeded according to law." In re People v, Burton, 429 Mich. 133, 139 (1994). The réview by
the Michigan appellate courts on a superintending control complaint is limited to questions of law
and is not available when the plaintiff has an adequate legal remedy through an appeal. Id. When
an appeal is available, the complaint for an order of superintending control must be dismissed.
M.C.R.3.302((D)(2}). Appeal procedures to the Michigan Court of Appeals are governed by M.C R.
7.200 et seq. and to the Michigan Supreme Court by M.C.R. 7.300 e seq.

The Court finds that there is currently a pending state judicial proceeding before the Wayne
County Circuit Court involving Plaintiff’s child support obligations under a divorce judgment.
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complicity-issues show cause orders which are pre-printed, pre-signed by the Circuit Court judge,
without review by Mr. Joseph A. Schewe for the Friend of the Court or a Circuit Court judge.
Plaintiff states that he does not specifically challenge the constitutionality of the Friend of the Court
and Enforcement Acts but that because the Friend of the Court does not follow the rules and statutes,
his Fourth Amendment rights to procedural due process have been violated.

The second instance in which Plaintiff claims a violation of his constitutional rights is that
the Friend of the Court personnel and the Circuit Court do not follow the rules and procedures in
handling contempt proceedings. Plaintiff claims that he was not given altematives to incarceration
under M.C.L.A. §§ 552.635 and 552.637 nor given notice as to the standard of proof the contemnor
must meet to rebut the statutory presumption under M.C.L.A. § 552.633. Plaintiff claims that if the
Friend of the Court attomey is not satisfied with any offers by the party in arrears, a hearing before
a referee is then immediately conducted. Plaintiff states that the referee hearing is conducted on
heatsay statements from the Friend of the Court attorney, no evidence or testimony is taken, no cross
examination is allowed, and the rules of evidence are not applied or enforced nor findings of fact or
conclusions are made, as required by M.C.R. 3.215(E). If either party objects to the referee’s oral
decision, the parties are ordered to immediately appear before a Wayne County Circuit Court judge.
The Friend of the Court attorney then orally recites to the judge what he claims the referee decided
earlier. Neither the judge nor the parties are provided a written referee recommendation. Neither
the parties nor the Friend of the Court attomney is sworn to testify before the Judge. The rules of
evidence are not followed by the judge nor cross-cxamination allowed. The alleged contemnor is
not advised by the judge of his right to counsel nor the existence of statutory alternatives to
incarceration. Plaintiff claims the hearing usually lasts less than ten (10) minutes and usually results
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in the incarceration of the alleged contemnor.

The third instance of violation of Defendant’s constitutional rights is that the Cireuit Court
may restrict Plaintiff’s ability to work under M.C.L.A. § 552.628. This statute allows the Circuit
Court to suspend a professional license if child support obligations are not met. Plaintiff argues that
M.C.L.A. § 552.628 violates his substantive and procedural due process rights.

Plaintiff submitted documentary evidence and an affidavit to support his arguments.
Defendants submitted no documentary evidence to rebut Plaintiff’ s factual allepations that the Friend
of the Court personnel and the Circuit Court do not follow the statutory provisions or the court rules.
Defendants declined to submit any evidence or testimony from the Court at the hearing.

2. Pre-printed, Pre-Sipned Order to Show Causes and Bench Warrants
As noted previously, Defendants have not submitted any evidence to rebut Plaintiff's
evidence that the Friend of the Court, without review by a Circuit Court judge, issues a bench
warrant at will. Plaintiff has presented sufficient evidence to support his allegation that the Friend
of the Court personnel, with the Circuit Court’s complicity, issues show cause orders which are pre-
printed, pre-signed by the Circuit Court judge.

Flaintiff submitted bench warrants issued by the Circuit Court which he claims are pre-
printed and issued without review and without the actual signature of a Circuit Judge. Attached to
Plaintiff’s Complaint, is a transcript of a May 14, 1997 Show Cause Hearing where the Friend of the
Court attorney, Shelly A. Payne, admits to issuing a bench warrant for August 21, 1996. (5/14/97
hrg., p. 4) When the Court asked Ms. Payne, "who authorized the bench warrant” Ms. Payne
responded, "Tdid." (5/14/97 hrg. p. 9) The court then asked, "Can you do [sic] on your own?" Ms.
Payne responded, "Yes, [ do that all the time. There’s a failure to appear the Friend of the Court has
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show cause, the court may issue a bench warrant
requiring that the payer be brought before the court
without unnecessary delay to answer and plead that
neglect or refusal.

M.C.L.A. § 552.631(1) (italics added).

Based on the unrebutted evidence submitted by Plaintiff, the Court finds that Plaintiff has
submitted sufficient evidence to support his claim that it is the Wayne County Friend of the Court’s
practice to issue orders to show cause and bench warrants using pre-printed forms with the judge’s
signature already affixed without the judge’s review and approval as required by M.C.R. 3.208(B)
and M.C.L.A. § 552.631. Plaintiff's Complaint and affidavit stating that no Cireuit Court judge
reviews or actually signs the show cause orders and the bench warrants is unrebutted. No evidence
to the contrary was submitted by Defendants, even after the Court invited Defendants to do so at the
hearing.? Plaintiff has met the exception to abstention on the ground that Defendants have violated
Plaintiff’s due process rights under the Fourth Amendment, guaranteed by the Fourteenth
Amendment, by failing to follow the procedures set forth in M.C.R. 3.208(B) and M.C.L.A. §
552.631. An individual’s right to liberty is at stake when contempt proceedings are inittated by the
Friend of the Court. The Friend of the Court’s actions, without actual approval by the Circuit Court
judges, are outside the statutory mandate of M,C.L.A. § 552.641 and M.C.R. 3.208(B).

3. Contempt Proceedings

Plaintiff has not submitted sufficient evidence to support his allegations that the Friend of

2 Although the Court must view the motion in the light most favorable to the nonmoving
party, where "the moving party has carried its burden under Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts.” Matsushita Electric
Industrial Co, v, Zenith Radio Corp., 475 U.S. 574, 586 (1986); Celotex Corp. v. Catrett, 477 U.S.
317, 323-24 (1980).
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the Court personnel and the Circuit Court do not follow the rules and procedures in handling
contempt proceedings. Plaintiff has also not submitted sufficient evidence to show that Plaintiff was
not given alternatives to incarceration under M.C.L.A. §§ 552.635 and 552.637 nor given notice as
to the standard of proof the contemnor must meet to rebut the statutory presumption under M.C.L.A.,
§ 552.633. Plaintiff has failed to submit sufficient evidence to show that the rules of evidence are
not followed by the referee or the Circuit Court.

M.C.L.A. § 552.633 allows the court to find a payer in contempt "if the court finds that the
payer is in arrears and if the court is satisfied that the payer has the capacity to pay out of currently
available resources all or some portion of the amount due under the support order.” Upon finding
a payer in contempt, the court has the discretion to enter an order which includes committing the
payer to the county jail. M.C.L.A. § 552.633(1)(a)-(¢). M.C.L.A. § 552.635(1) allows the court to
find a payer with capacity to pay arrearage in contempt "if the court is satisfied that by the exercise
of diligence the payer could have the capacity to pay all or some portion of the amount due under
the support order and that the payer fails or refuses to do so.” Upon finding a payer in contempt, the
court has the discretion to enter an order, including committing the payer to the county jail.
M.C.L.A. § 552.635(2)(a)-(c). M.C.L.A, § 552.637 sets forth the provisions of the order of
commitment pursuant to M.C.L.A. §§ 552.633 and 552.635. Nothing in these three statutes require
a judge to notify a payer as to the alternatives which may be found in these statutes,

Plaintiff has not submitted any evidence, other than Plaintiff's conclusory allegations, to
support his allegations that the rules of evidence are not followed during the hearings before the
friend of the court, the referee or the circuit gourt judge. Disagreements with a judge’s findings
under M.C.L.A. §§ 552.633, 552.635 and 552.637 and any disputed evidentiaty issues before the
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Friend of the Court, the Referee or the Circuit Court judge may be brought before the state and
appellate courts. None of these allegations are "flagrantly and patently violative of express
constitutional prohibitions" as required by the Younger abstention doctrine. Younger, 401 U.S. at
53-54. The Court will abstain from ruling on these issues.
4, M.C.L. 552.628
The Court will not address the issue that M.C.L.A. § 552.628 is unconstitutional because
Plaintiff has not been subjected to the provisions of that statute. Plaintiff has not shown that there
is a subject matter in controversy regarding the constitutionality of M.C.L.A. § 552.628. As the
Supreme Court stated in Younger, "the possible unconstitutionality of a statute ‘on its face’ does not
in itself justify an injunction against good-faith attempts to enforce it." Here, there has been no
allegation that any attempts have been made to implement the statute. The Court will abstain from
ruling on the constitutionality of M.C.L.A, § 552.628 because Plaintiff has not shown any attempt
to enforce the statute.
C. Anti-Injunction Statute
Defendants Michael F. Sapala and Kirsten Frank Kelly claim that 28 U.S.C. § 2283 expressly
forbids injunctive relief against judicial officers. 28 U.8.C. § 2283 states:
A coutt of the United States may not grant an injunction to stay
proceedings in a state court except as expressly authorized by Aet of .
Congress, or where necessary in aid of its jurisdiction, or to protect

or effectuate its judgments.

The Supreme Court in Mitchum v, Foster, 407 U.8. 225, 242 (1972), found that Section 1983 is an

explicit exception to the anti-injunction statute. The Sixth Circuit expressly adopted those Supreme

Court findings in Martin-Marietta Corp. v. Bendix Corp., 690 F.2d 558, 562 (6™ Cir, 1982).
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discretion of Friend of the Court personnel and without subsequent review by a judge violates
Plaintiff’s due process rights under the Fourth Amendment, guaranteed by the Fourteenth
Amendment.

The Court’s declaration that Defendants’ failure to follow the procedures set forth in M.C.R.
3.208(B) and M.C.L.A. § 552.631 violated Plaintiff’s due process rights settles the controversy
between Plaintiff and the Defendants as to whether Plaintiff"s due process rights have been violated.

3 Balancing of the Remaining Factors

The Court’s declaration clarifies the legal relations in issue, The Court’s declaration
establishes Defendants’ duties toward Plaintiff and shows that Defendants should meaningfully
follow the procedures set forth in M.C.R. 3.208(B) and M.C.L.A. § 552.631 before issuing show
cause orders or bench warrants.

There may be some showing that Plaintiff is using this action for the purpose of "procedural
fencing” in that Plaintiff may wish to avoid child support payments as ordered by the state court.
The Court has made it clear that the Court will not disturb any findings by the Circuit Court on the
issue of child support payments. The sole issue before this Court is the due process constitutional
violation noted above,

The Court does not find that declaratory relief would increase friction between our federal
and state courts and improperly encroach upon state jurisdiction. This Court’s sole focus is whether
Defendants have violated Plaintiff's due process rights by failing to meaningfully follow the
procedures set forth in M.C.R. 3.208(B) and M.C.L.A. § 552.631. The Court makes no finding as
to the appropriateness of the child support order issued and any prosecution to collect under the order
50 long as Plaintiff’s due process rights are protected.
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IT IS FURTHER ORDERED that Defendant Kelly’s Motion to Dismiss (Doeket No. 13,
filed September 28, 1998) is GRANTED IN PART and DENIED IN PART as more fully set forth
above.

IT IS FURTHER ORDERED that Plaintiff’s Motion for Summary Judgment (Docket No.
15, filed September 28, 1998) is GRANTED IN PART and DENIED IN PART as more fully set
forth above.

ITIS FURTHER ORDERED that Plaintiff’s Motion to Supplement Complaint (Docket No,
27, filed March 24, 1999) is MOOT.

IT IS FURTHER ORDERED that Defendant Wayne County Friend of the Court’s Motion
to Quash Plaintiff's Subpoena (Docket No. 32, filed April 2, 1999) is MOOT.

[TIS FURTHER ORDERED that Defendants Sapala and Kelly’s Motion to Quash Findling
Subpoena and for Protective Order (Docket Nos. 36-1 and 36-2, filed April 5, 1999) is MOOT.

IT IS FURTHER ORDERED that Plaintiff's Motion to Compel Production of Documents
and Deposition of Subpoenaed Witness (Docket No. 37, filed April 6, 1999) is MOOT,

IT IS FURTHER ORDERED that Declaratory Judgment is entered in favor of Plaintiff as
to the due process claim on Defendants’ application of the rules and procedures set forth in M.C.R.
3.208(B) and M.C.L.A. § 552.631 only as more fully set forth above.

IT IS FURTHER ORDERED that the Court ABSTAINS as to the Plaintiff’s remaining

claims and those claims are DISMISSED.
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IT IS FURTHER ORDERED that Plaintiff’s request for injunctive relief is DENIED.

T rnane e

DENISE PAGE HOGD !
DATED: SEP 3 0 1999 nited States District Judge
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